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STATEMENT REGARDING ORAL ARGUMENT

TVA respectfully requests oral argument. The decision below holds that
Clean Water Act (“CWA”) liability can be imposed based upon the migration of
pollutants through groundwater that 1s hydrologically connected to navigable
waters. The validity of this “hydrologic connection” theory is a question of first
impression here, has divided federal courts nationwide (including district courts
within this Circuit),1 and is being litigated in four other cases pending before the
Circuit Courts of Appeals.2 Further, because this case involves a CWA-permitted
facility, it presents significant questions about the applicability of the collateral
attack and permit shield doctrines, which provide independent grounds for
reversal. Finally, this case raises serious issues about the appropriate scope of
injunctive relief under the CWA. Full exploration of these issues through oral

argument should aid the Court in its decisional process.

1 Compare Ky. Waterways Alliance v. Ky. Utils. Co., No. 5:17-292-DCR,
2017 WL 6628917, at *11-12 (E.D. Ky. Dec. 28, 2017) (rejecting the hydrologic
connection theory and collecting cases), with Tenn. Clean Water Network v. TVA,
No. 3:15-cv-424, F. Supp.3d_, 2017 WL 3476069, at *42-44 (M.D. Tenn.
Aug. 4, 2017) (accepting the hydrologic connection theory and collecting cases).

2 Haw. Wildlife Fund v. Cnty. of Maui, No. 15-17447 (9th Cir. argued Oct. 12,
2017); Upstate Forever v. Kinder Morgan Energy Partners, L.P., No. 17-1640 (4th
Cir. argued Dec. 7, 2017); Sierra Club v. Va. Elec. Power Co., No. 17-1952 (4th
Cir. oral argument calendared Mar. 20-22, 2018); 26 Crown Assocs., LLC v.
Greater New Haven Reg’l Water Control Auth., No. 3:15-cv-1439 (JAM), 2017
WL 2960506 (D. Conn. July 11, 2017), appeal docketed, No. 17-2426 (2d Cir.
Aug. 4,2017).
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JURISDICTIONAL STATEMENT
The district court had subject-matter jurisdiction under 28 U.S.C. § 1331 and
33 U.S.C. § 1365(a), and entered final judgment on August 4, 2017. TVA timely
noticed its appeal on October 2, 2017. This Court has jurisdiction under 28 U.S.C.

§§ 1291-92.
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

I Whether the district court erred in holding that the CWA’s prohibition
of unpermitted point source discharges extends to the migration of pollutants
through hydrologically connected groundwater to navigable waters.

2. Whether the district court erred by overriding TDEC’s express
regulatory decisions not to impose National Pollutant Discharge Elimination
System (“NPDES”) permit conditions for seepage and leakage of coal ash leachate
through groundwater at TVA’s Gallatin Fossil Plant (“Gallatin™).

3. Whether the district court abused its discretion in ordering complete
excavation and relocation of the 13.8 million cubic yards of coal ash stored at

Gallatin.
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STATEMENT OF THE CASE

I. INTRODUCTION

This 1s a CWA citizen suit involving coal combustion residuals (CCRs,
commonly known as coal ash) located in two sites at Gallatin: unlined active
treatment ponds (the Ash Pond Complex, or Complex), and a long-closed storage
area (the Non-Registered Site, or NRS). Because it found that an indeterminate but
small amount of CCR leachate3 from these sites probably seeps or leaks to
groundwater that eventually migrates to the Cumberland River, the district court
imposed CWA liability 4

The district court reasoned that the migration of pollutants through
groundwater that is hydrologically connected to navigable waters (which all
groundwater 1s) constituted an unpermitted discharge under the CWA, albeit
unobservable and without discernible effect on the Cumberland River. The district

court reached this conclusion even though the key statutory provision does not

3 The Environmental Protection Agency (“EPA”) defines combustion residual
leachate as “leachate from landfills or surface impoundments containing
combustion residuals [like coal ash]” and “composed of liquid . . . that has
percolated through waste or other materials emplaced in a landfill, or that passes
through the surface impoundment’s containment structure (e.g., bottom, dikes,
berms),” including “seepage and/or leakage from a combustion residual landfill or
impoundment unit.” 40 C.F.R. § 423.11(r).

4 The record is not consistent regarding usage of the terms “seep” and “leak.”
(Compare Mem. Op., RE139, PagelD#5332 n.2, with FF&CL, RE258,
PagelD#10519; see also infra p.16.)
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mention groundwater at all and despite Congress’s express refusal to regulate the
migration of pollutants through groundwater under the CWA’s point source
discharge program.

The district court also second-guessed the informed decisions made by the
Tennessee Department of Environment and Conservation (“TDEC”) in 2012 to
reissue the Gallatin NPDES permit (over the protest of environmental groups
including one of the Plaintiffs here); to continue regulating the NRS under its solid
waste program (rather than its NPDES authority); not to impose NPDES permit
conditions for groundwater migration of coal ash leachate; and to rely upon the
Permit’s biological monitoring requirements to address any potential effects from
groundwater flow to the Cumberland River.

Erroneously reasoning that the CWA so required, the district court imposed
a draconian remedy—the excavation and relocation of 13.8 million cubic yards of
coal ash—even while acknowledging the absence of proof of harm to the
Cumberland River. This costly remedy is not required by the CWA, 1s inconsistent
with EPA’s comprehensive regulatory approach for the operation and closure of

coal ash sites, and increases the risk of harm to the environment and to the public.
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II. FACTUAL BACKGROUND
A.  Gallatin Operations and Environmental Regulation Before 2012
Gallatin is a coal-fired electric power plant located in Sumner County,
Tennessee, on Odom’s Bend Peninsula adjacent to the Cumberland River (Old
Hickory Lake), a navigable water of the United States. (FF&CL, RE258,

PagelD#10426.)

(JX217 (App.1).)3
Gallatin “serves as a base load on TVA’s power generation system and

generates electricity for the greater Nashville area.” Tenn. Envtl. Council v. TVA,

5 Trial exhibits (including joint exhibits (JX) and Defendant’s exhibits (DX)
are in the appendix sent to the Court on disc and are cited by the exhibit number
listed on the Exhibit and Witness List (RE238) with a parallel citation in
parentheses to the exhibit copy contained in the appendix.

ED_002724_00000029-00019



Case: 17-6155  Document: 31 Fied: 01/30/2018 Page: 20

32 F. Supp. 3d 876, 880 (E.D. Tenn. 2014). “In a typical year, Gallatin generates
enough electricity to supply about 565,000 homes.”6

A byproduct of burning coal for electricity generation is coal ash or CCRs.
From 1956 to 1970, Gallatin sluiced CCRs to the NRS, an unlined 65-acre site on
the western edge of the peninsula.7 (RE258, PagelD#10427.) By 1973, TVA had
dewatered the NRS, and TVA has not sluiced plant wastewater to the NRS for over
40 years. (Trial Tr.(Vol. 3), RE 236, PagelD#9274.) Approximately 2.3 million
cubic yards of coal ash are stored at the NRS.

Since 1970, Gallatin has sluiced CCRs to the Ash Pond Complex, a 476-acre
surface impoundment containing a series of unlined settling and stilling ponds
located north of the NRS along the Cumberland River. (RE258, PagelD#10427.)
The ponds treat sluiced wastewater by allowing the CCRs to settle before releasing
wastewater through an NPDES-permitted outfall, Outfall 001, to the Cumberland

River. (Trial Tr.(Vol. 1), RE234, PagelD##8959-60.) The Complex is situated in

6 Gallatin Fossil Plant, https://lakeinfo.tva.gov/web/sites/gallatin. htm (last
visited Jan. 30, 2018).

7 “Sluicing” means to flush or mix with water to facilitate movement. Final
Rule, Hazardous and Solid Waste Management System; Disposal of Coal
Combustion Residuals from Electric Utilities, 80 Fed. Reg. 21,302, 21,357

(Apr. 17, 2015) (“CCR Rule”).
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karst terrain.8 (RE258, PagelD##10426-27.) Approximately 11.5 million cubic
yards of coal ash are stored at the Complex.

The location of the NRS and the Complex is depicted below:

(JX231 (App.2).)

In 1976, EPA issued the first NPDES permit for Gallatin (“the Permit™)
authorizing wastewater discharges from the Complex to the Cumberland River.
(RE258, PagelD#10428; 1976 Permit, RE58-15, PagelD##1857-58.) In 1986,
EPA delegated to TDEC the authority “to issue and oversee permits for federal

facilities such as the Gallatin Plant.” (Mem. Op., RE139, PagelD#5331.)

8 The CCR Rule defines “Karst terrain™ as “an area where karst topography,
with its characteristic erosional surface and subterranean features, 1s developed as
the result of dissolution of limestone, dolomite, or other soluble rock.” 40 C.F.R.
§ 257.53.
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In the mid-1990s, TDEC asked TVA to develop a closure plan for the NRS
pursuant to TDEC’s solid waste program (RE258, PagelD#10427), and in 1997,
TDEC approved TVA’s closure plan (TDEC Letter, JX182 (App.3)at1). TVA
completed closure in 1998. (RE258, PagelD#10427). Today, TDEC regulates this
“closed dry ash disposal area” commensurate with its solid waste landfill
standards, including ongoing groundwater monitoring.? (Permit, RE1-2,
PagelD#106.) This “heavily vegetated” site (JX182 (App.3) at 1) is situated atop
alluvium (not karst), and groundwater migration beneath the NRS is diffuse and

slow (RE258, PagelD#10494). The NRS is shown below:

(Unmanned Aerial System Video, DX61 (App.4), 00:35).

9 Emphasis added here and throughout this brief unless otherwise noted.
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B. TDEC’s Knowledge and Contemplation of Seepage

In May 2009, TV A submitted its NPDES permit renewal application.
(JX135 (App.5) at 32-33.) In September 2010, while the application was pending,
TDEC received an inquiry about “TVA Gallatin NPDES & closed ash landfill,”
resulting in an email exchange between Robert Alexander (a TDEC permit writer
and the senior reviewer for the Gallatin Permit) and Vojin Janjic (TDEC’s manager
of water-based systems). (JX137 (App.6).) Mr. Alexander’s email cited a 2009
report by a TVA contractor, Stantec, documenting seeps at the NRS, “which the
public/env groups may want us to address in future permits.” (/d.) As for seeps
from the Complex, Mr. Alexander stated that TDEC’s permitting “approach is not
to include them on the Permit . . . unless the seeps are confined in a pipe as a point-
source discharge,” “because the flow 1s so small it can’t be measured,” and because
the water quality “effects of the low-volume seeps are considered de minimus [sic]
since most ash ponds are on large bodies of water.” (/d.)

In June 2011, the Environmental Integrity Project (“EIP”)—together with
Plaintiff Tennessee Clean Water Network (“TCWN™) and Plaintiffs’ counsel, the
Southern Environmental Law Center—sent TDEC a letter asserting that the draft
permit “fail[ed] to address discharges through seeps and groundwater migration.”

(JX150 (App.7) at 1, 15-16.)
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In accordance with EPA regulations, TDEC responded to the EIP comments
in the Permit’s Addendum to Rationale (RE258, PagelD#10453), and published
the Addendum to Rationale as part of the final permit document (Permit, RE1-2,
PagelD##61, 92-110). The environmental groups complained that the draft permit
failed to address seeps, including “seeps from the closed ash disposal area.” (/d.
PagelD#105.) In EIP Comment 12, TDEC explained its decision not to impose
additional NPDES conditions because “TDEC experience with these seeps is that
additional pollutant loading [to the Cumberland River], if possible, would be de
minimus [sic].”10 (/d.)

Plaintiff TCWN and the other environmental groups also asserted “that high
concentrations of metals in groundwater are migrating to the Cumberland River
and should be addressed in the NPDES permit.” (/d.) In EIP Comment 13, TDEC
responded that its Division of Solid Waste Management regulates the NRS under
TDEC’s solid waste program, including related groundwater conditions, and

further explained its permitting approach that “no NPDES conditions are

10 For every draft NPDES permit, a “fact sheet,” or rationale, must be
published “set[ting] forth the principal facts and the significant factual, legal,
methodological and policy questions considered in preparing the draft permit.
40 C.F.R. § 124 .8(a), see also Tenn. Comp. R. & Regs. 0400-40-05-.02(72)
(same). And, “when a final permit 1s issued,” the permitting authority must
prepare a response addressing “all significant comments on the draft permit . . .
raised during the public comment period.” 40 C.F.R § 124.17(a)(2).

29

10
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established” for “groundwater conditions in the vicinity of the ash pond.” (/d.
PagelD#106.) Instead, TDEC chose to assess and monitor the potential effects of
any groundwater loadings on the Cumberland River through a biannual Reservoir
Fish Assemblage Index. (/d.)

At trial, Mr. Janjic confirmed that, although TDEC’s permitting approach is
that seepage is not explicitly “authorized or identified in an NPDES permit,”
TDEC knew that “[e]very impoundment that is not [a] lined impoundment is going
to have a certain amount of seepage.”11 (Trial Tr.(Vol. 2), RE235, PagelD#9020.)

C. TDEC’s Knowledge and Contemplation of the Potential for
Karst-Related Leakage from the Ash Pond Complex

During the draft permit’s public comment period, TDEC also had knowledge
of the karst geology under the Complex and the potential for karst-related leakage.
TDEC’s September 2010 email (JX137 (App.6)) references a 2009 Stantec report
documenting leakage from the Complex through karst features in the 1970s,
(Stantec Report, RE164-17, PagelD##6704, 6707, 6710, 6714, 6720).

And 1n their June 2011 letter (JX150 (App.7) at 15 n.62), the environmental

groups (including Plaintiff TCWN) pointed TDEC to Stantec’s 2010 Report

1 EPA and the States have long known that storage of liquid waste in unlined
surface impoundments can result in surface water impacts through groundwater
seepage. EPA, Surface Impoundment Assessment National Report, at 1-9, 80-88
(Dec. 1983), https://nepis.epa.gov

11
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which—under the heading “Karst Activity”—documented a history of karst-related
leaks from the Complex and associated repairs (JX67 (App.8) at 8). Stantec’s
report explained that the Complex 1s underlain by limestone which is susceptible to
the development of karst features such as sinkholes and solution channels and that
it 1s impossible to “design a facility to eliminate karst-related problems.”

(Id. at 29.)

Also, in 2014, TDEC issued a solid waste permit for a new CCR landfill at
Gallatin. (Tral Tr.(Vol. 2), RE235, PagelD##9037-39; Trial Tr.(Vol. 4), RE237,
PagelD##9513-14.) In its public comments on the draft landfill permit, TDEC
explicitly confirmed its knowledge and contemplation of the potential for karst
leaks from the Complex, yet approved a permit that relies on the Complex’s
continued operation. Specifically, the new landfill 1s designed so that CCR
leachate from the landfill is collected and pumped to Pond A of the Complex.
(Tral Tr.(Vol. 2), RE235, PagelD#9038; Trial Tr.(Vol. 4), RE237, PagelD#9514.)

After the release of the draft landfill permit for public comment, Plaintiffs’
retained witness, Mark Quarles, submitted comments to TDEC questioning why
TDEC would consider allowing additional CCR leachate to be deposited in the ash
ponds given their history of sinkholes and the lack of any assurance that TVA’s
plugging of the sinkholes had prevented leakage. (Trial Tr.(Vol. 1), RE234,

PagelD#8960.) In direct response to this inquiry, TDEC stated that “the reason

12
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Jor plugging any of the sinkholes was to slow down the discharge rate of treated
water to surface and subsurface water, not to stop the intended slow discharge.”
(Id)12

D. TDEC’s 2012 Reissuance of the Gallatin NPDES Permit and
Plaintiff TCWN’s Abandoned Permit Appeal

With full knowledge and contemplation of seepage and leakage, TDEC
reissued the Permit for a five-year term through May 31, 2017.13 (RE258,
PagelD#10428.) The Permit expressly authorizes the discharge of coal ash
wastewater from the Complex to the Cumberland River through Outfall 001.
(Permit, RE1-2, PagelD##58, 92.) The permit’s authorized discharge volume
through Outfall 001 is 27 million gallons of wastewater per day. (/d. passim.) The

location of QOutfall 001 is shown below:

12 Response to Public Comments Summary, TVA Gallatin Fossil Plant Class 11
Landfill (IDL830000219) (June 30, 2014), at 18 cmt. 63, http://environment-
online.tn.gov:8080/pls/enf reports/f?7p=19035:34051:0::NO::P34051 PERMIT ID
:2361.

13 The Permit remains in effect under an administrative continuance. (RE258

at PagelD#10428.)

13
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(Unmanned Aerial System Video, DX61 (App.4), 03:23.)

Plaintiff TCWN appealed TDEC’s reissuance of the Permit to the Tennessee
Water Quality Control Board, alleging CWA violations because the Permit did
“not address the discharge of pollutants from the ash pond via seeps abutting the
river and via seeps flowing into groundwater that is hydrologically connected to
the river.” (Appeal Pet., RE13-1, PagelD##302, 304.) These claims covered both
the NRS and the Complex. (Compare id. PagelD#296, with EIP Letter, JX150
(App.7) at 15-16.) In 2013, TCWN voluntarily dismissed its seepage and
groundwater claims from the permit appeal proceeding. (Dismissal, RE52-1,
PagelD##1633-34.)

In 2014, TDEC conducted an NPDES Compliance Evaluation Inspection of
the Gallatin facility and found TVA “In Compliance.” (NPDES Inspection
Record, JX248 (App.9).)

In 2015, in response to Plaintiffs’ 60-Day Notice of Intent to Sue under the

CWA, the State of Tennessee filed an enforcement action against TVA. (Mem.

14
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Op., RE139, PagelD#5334.) In the State action, “TVA 1s in the process of
completing and executing an Environmental Investigation Plan . . . that is intended
to better investigate and understand the environmental features of the Gallatin
Plant site” (RE258, PagelD#10430), and which 1s estimated to cost TVA

$28 million (Trial Tr.(Vol.4), RE237, PageID##9517-21).

In 2016, during the pendency of both this and the state enforcement action,
TDEC conducted another NPDES compliance inspection at Gallatin (NPDES
Inspection Report, JX249 (App.10)), and TDEC again determined that “[n]o permit
violations were observed, and as such there are at this time no corrective actions
that need to be taken” (Compliance Evaluation Inspection Letter, JX250 (App.11)
at 3).

III. 'THE DISTRICT COURT PROCEEDINGS

In 2015, Plaintiffs filed a citizen suit under 33 U.S.C. § 1365. (RE258,
PagelD#10429.) Plaintiffs alleged violations of the CWA and the Permit based on
flows (seeps or leaks) of coal ash leachate from the Complex and the NRS through
hydrologically connected groundwater to the Cumberland River. (Mem. Op.,
RE139, PagelD#5332 & n.2.)

Because the State of Tennessee was (and is) pursuing a similar case against

TVA under state law, the district court applied the CWA’s diligent prosecution bar

15
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(id. PagelD##5338-46), and limited the trial’s scope to the allegations it deemed
non-overlapping:

(1) “discharges from the Non-Registered Site into the Cumberland
River;” and

(2) “discharges from the Ash Pond Complex via hydrologic flows that

are not seeps alone, with ‘seeps alone’ being defined as ‘leaks
consisting solely of slow pore-space seepage of contaminants.

(RE258, PagelD#10519).14

Later, the district court reasoned that, if a leak from the Complex went
through a rock fissure (i.e., a karst feature) during any portion (no matter how
miniscule) of its subsurface path to the Cumberland River, it was not a “seep
alone” because some part of its path involved non-seepage flow. (/d
PagelD#10523.)

Following a bench trial, the district court entered judgment against TVA,
holding that the CWA applies to discharges of pollutants through hydrologically
connected groundwater to navigable waters where the connection 1s “direct,

immediate, and can generally be traced.” (/d. PagelD#10505.) The court found

that such a hydrological connection existed for (1) seeps from the NRS “through

14 The district court determined that, as to the NRS, “the State Enforcement
Action 1s targeted at groundwater contamination” (Mem. Op., RE139,
PagelD##5341-42), and that, as to the Complex, “the State’s complaint can
plausibly be read to refer to both groundwater and surface water contamination”
(id. PagelD#5342).

16
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rainwater vertically penetrating the Site, groundwater laterally penetrating the Site,
or both” (id. PagelD##10520-21); and (2) leaks from the Complex involving karst
features (id. PagelD#10531).15

The district court held that the NRS 1s a point source (id. PageID#10511),
and that the Permit does not authorize discharges from the NRS (id.
PagelD#10520). The court found karst-related leaks from the Complex (i.e., seeps
of coal ash leachate from the Complex involving flow through a karst feature
somewhere along the path to the River) to be actionable based on its finding that
such flows were not within TDEC’s reasonable contemplation. (/d.
PagelD#10532.)

The district court found TVA 1n full compliance with the Permit’s Operation
and Maintenance and Notice provisions (id. PagelD##10533-34), but concluded
that karst-related leakage from the Complex violated the Permit’s Removed
Substances provision (Part [.A.(c)) and Sanitary Sewer Overflow provision
(Part I1.C.(3.b)) (id. PagelD##10532-34).

In making these findings, the district court did not address (1) the legal
effect of TDEC’s explicit decision to continue regulating the NRS under its solid

waste program instead of its NPDES authority; or (2) the record evidence

15 All findings of karst-related leakage are limited to the Complex. The NRS
“is not even located 1n karst terrain.” (RE258, PagelD#10539.)

17
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demonstrating TDEC’s knowledge and contemplation of the likelihood of ongoing
karst-related leakage of CCR leachate from the Complex through groundwater to
the Cumberland River.

The district court did recognize that any actionable seeps or leaks are limited
in size and rate of outflow (id. PagelD##10486, 10528), and that the record 1s
“largely bereft of evidence that would lead the Court to conclude that TVA’s
violations are particularly severe, in terms of the harm done or the amount of
pollutants released” (id. PageID#10535).

TVA presented evidence showing that closure-in-place at the Complex (i.e.,
dewatering and installing a geosynthetic cap in accordance with the CCR Rule)
and installing a geosynthetic cap on the long-ago-dewatered NRS would address
the groundwater flows at issue here. (Lang Direct Test., RE229-1, PagelD##8565-
79, 8581-84.) TVA also presented unrebutted evidence showing that the
excavation and offsite removal requested by Plaintiffs (Compl., RE1, PagelD#53)
poses substantial environmental and safety risks, is inconsistent with TVA’s
obligations under the CCR Rule, and could cost TVA’s ratepayers as much as $2
billion (Lang Direct Test., RE229-1, PagelD##8579-80; Trial Tr.(Vol. 4), RE237,
PagelD#9521).

Despite finding “scant” evidence of harm (RE258, PagelD#10535) and that

“contamination from the Gallatin Plant has, at least in recent years, apparently

18
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been mild” (id. PagelD#10538), the district court imposed an extreme remedy—
enjoining TVA to excavate and remove the 13.8 million cubic yards of coal ash
stored at the NRS and the Complex (id. PagelD#10542; Order, RE259).16
SCOPE OF REVIEW

This Court reviews a district court’s factual findings for clear error and its
legal conclusions de novo. Schroyer v. Frankel, 197 F.3d 1170, 1173 (6th
Cir. 1999). Review of statutory construction is de novo. Bowling Green v. Martin
Land Dev. Co., 561 F.3d 556, 558 (6th Cir. 2009).

Whether the CWA’s permit shield applies is a question of law, WVis. Res.
Prot. Council v. Flambeau Mining Co., 727 F.3d 700, 707 (7th Cir. 2013), as 1s the
related question of whether a CWA citizen suit is an impermissible collateral
attack on the NPDES permit. See id. at 707-11.

While this Court reviews a district court’s grant of an injunction for abuse of

discretion, it reviews underlying factual findings for clear error and underlying

16 Because the district court declined to impose civil penalties requested by
Plaintifts (RE258, PagelD##10420-21), TVA has no basis now to appeal the
court’s earlier, erroneous ruling denying TVA’s motion to dismiss Plaintiffs’ claim
for civil penalties (RE139, PagelD##5348-53). Under U.S. Dep'’t of Energy v.
Ohio, 503 U.S. 607 (1992), civil penalties for past CWA violations are not
available against the Government, including TVA. See U.S. Postal Serv. v.
Flamingo Indus. (USA) Ltd., 540 U.S. 736, 743 (2004); FDIC v. Meyer, 510 U.S.
471 (1994). TVA reserves the right to appeal this legal error if it resurfaces later in
the case.

19
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legal conclusions de novo. United States v. City of Detroit, 329 F.3d 515, 520
(6th Cir. 2003). A district court “by definition™ abuses its discretion where it
makes an error of law. Koon v. United States, 518 U.S. 81, 100 (1996).
SUMMARY OF THE ARGUMENT

L This case concerns fiow pollution from coal ash disposal and storage
sites 1s regulated—not whether it is regulated. Congress chose not to regulate the
migration of pollutants through groundwater as point source discharges under the
CWA and did so with knowledge that such pollutants eventually may enter
navigable waters. Instead, when it enacted the CWA, Congress chose to leave
groundwater regulation to the states under the CWA’s nonpoint source program.
Every tool of statutory construction forecloses the district court’s hydrologic
connection liability holding. For this reason alone, the district court’s liability
holding should be reversed.

But there 1s more. The district court’s hydrologic connection holding
directly conflicts with the Resource Conservation and Recovery Act (“RCRA™)17
and the CCR Rule. The CCR Rule provides a comprehensive regulatory approach

to address the operation and closure of coal ash disposal sites, including any

17 42U.S.C. §§ 6901-92k.

20
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associated groundwater impacts from the treatment, storage, and disposal of coal
ash.

The district court’s unprincipled expansion of CWA hability should not
displace Congress’s enactment of RCRA, a later-in-time statutory regime that is
specifically tailored to address groundwater pollution resulting from the storage
and disposal of solid waste. If the district court were correct that the migration of
coal ash leachate through groundwater is illegal unless permitted under the CWA,
the perverse result would be to thwart implementation of the CCR Rule’s more
precisely tailored regime, given RCRA’s industrial point source discharge
exclusion.18

Finally, because the district court’s invention of a “direct” connection test 1s
atextual and unworkable (and not even satisfied in this case), the district court’s
liability holding cannot stand.

II.  Even apart from its erroneous rewriting of the CWA, the interrelated
doctrines of collateral attack, permit shield, and fair notice supply independent
grounds for reversal: the district court impermissibly second-guessed TDEC’s
informed decision to regulate the NRS under its solid waste program (not as a

CWA point source) as well as TDEC’s affirmative regulatory decision not to

18 42US.C. §6903(27).
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impose NPDES conditions on the potential for karst-related leaks from the
Complex.

First, the district court erred in allowing a citizen suit to be used as a
collateral attack on TDEC’s affirmative decision to regulate the NRS under its
solid waste program and in concluding that the heavily vegetated NRS is a point
source.

Second, the district court erred in rejecting the permit shield defense for the
Complex, given TDEC’s informed regulatory decision not to prohibit or otherwise
limit karst-related leaks from that site. The district court reasoned that the absence
of explicit permitting authorization for karst-related leakage required a liability
finding. But such reasoning upends the permit shield doctrine. The lack of
explicit permitting conditions only begins the inquiry, which asks whether the
regulator reasonably contemplated the discharge at issue notwithstanding the
absence of explicit permit conditions.

Here, the uncontroverted evidence from the administrative record and from
TDEC’s public statements shows that, during and after the permitting process,
TDEC knew of historical karst leakage issues at the Complex; affirmatively
contemplated “intended slow discharges™ from beneath the Complex through karst
features, including sinkholes; and declined to impose NPDES permit conditions

(despite the request of environmental groups to do so). Instead, TDEC chose to
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address the potential effects of seeps and leaks to groundwater through biological
monitoring of the Cumberland River.

Under the finality and fair notice principles inherent in the permit shield
doctrine, TDEC’s informed choices to regulate in a manner different from what the
environmental groups requested cannot be challenged in a citizen suit during the
permit term. In allowing otherwise, the district court wrongly usurped TDEC’s
permitting decisions.

III.  The district court compounded the error of its faulty liability decision
and per se abused its discretion by imposing injunctive relief with no showing of
irreparable harm. It further abused its discretion by improperly balancing the
equities, ordering TVA to excavate 13.8 million cubic yards of coal ash at a
potential cost to TVA’s ratepayers of $2 billion based only on “scant” evidence of
harm and despite proof that, as compared to closure-in-place, excavation and
removal will increase the risk of harm to the environment and the public. Ata
minimum, the injunction must be vacated and the case remanded for the district
court to balance the equities properly, including consideration of the regulatory

framework established under the CCR Rule.
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ARGUMENT
I. THE DISTRICT COURT’S LIABILITY HOLDING SHOULD BE REVERSED

BECAUSE THE HYDROLOGIC CONNECTION THEORY IS CONTRARY TO THE

TEXT, STRUCTURE, AND HISTORY OF THE CWA, CONFLICTS WITH

REGULATION OF COAL ASH UNDER RCRA, AND IS UNWORKABLE.

The district court held “that a cause of action based on an unauthorized point
source discharge may be brought under the CWA based on discharges through
groundwater, if the hydrologic connection . . . is direct, immediate, and can
generally be traced.” (RE258 at PagelD#10505.) In so holding, the district court
impermissibly rewrote the statute, expanding CWA liability beyond Congress’s
authorization, and created an unnecessary conflict with regulation of coal ash

under RCRA and the CCR Rule.

A.  The Migration of Pollutants Through Groundwater Is Not An
Unlawful “Discharge of Pollutants” Under the CWA.

1. The text and structure of the CWA demonstrate that the
phrase “discharge of pollutants” excludes the migration of
pollutants through groundwater.

“[TThe starting point for interpreting a statute 1s the language of the statute
itself.” Consumer Prod. Safety Comm’'nv. GTE Sylvania, Inc., 447 U.S. 102, 108
(1980). Here, the relevant provision 1s Section 301(a) of the CWA, which provides
that the “discharge of any pollutant by any person shall be unlawful” except when

in compliance with, inter alia, an NPDES permit under 33 U.S.C. § 1342.

33 U.S.C. § 1311(a). The “key portion of the statute” 1s the phrase “discharge of
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pollutants.” Nat'l Wildlife Fed'n v. Consumers Power Co., 862 F.2d 580, 583
(6th Cir. 1988). It is the act made unlawful by Section 301(a) unless authorized by
an NPDES permit. Exxon Corp. v. Train, 554 F.2d 1310, 1318 (5th Cir. 1977).
Starting with the text, Congress defined “discharge of pollutants™ as “any
addition of any pollutant to navigable waters from any point source.” 33 U.S.C.
§ 1362(12). A ““point source” is “any discernable, confined and discrete
conveyance . . . from which pollutants are or may be discharged.” /d. § 1362(14).
The point source must “convey the pollutant to ‘navigable waters.”” S. Fla. Water
Mgmt. Dist. v. Miccosukee Tribe of Indians, 541 U.S. 95, 105 (2004).
“Conveyance’ is the definition’s operative term, id., and it “evoke[s] images of
physical structures and instrumentalities that systematically act as a means of
conveying pollutants from an industrial source to navigable waterways,”
United States v. Plaza Health Labs., Inc., 3 F.3d 643, 646 (2d Cir. 1993).
Significantly, Congress did not reference groundwater in any of these
definitions and excluded the term groundwater from “most of the regulatory
provisions of Title III of the CWA, including section 301(a),” Kelley ex rel. Mich.
v. United States, 618 F. Supp. 1103, 1105 (W.D. Mich. 1985), manifesting
Congress’s intent not to regulate groundwater migration as a point source
discharge. And no reasonable reading of either “point source™ or “navigable

waters” encompasses groundwater.
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Groundwater 1s not a “point source.” 33 U.S.C. § 1362(14). By its nature,
groundwater is “a diffuse medium and not the kind of discernible, confined, and
discrete conveyance contemplated by the CWA’s definition of ‘point source.”” Kjy.
Waterways Alliance v. Ky. Utils. Co., No. 5:17-292-DCR, 2017 WL 6628917, at
*10 (E.D. Ky. Dec. 28, 2017) (internal quotation marks omitted); see also Froebel
v. Meyer, 217 F.3d 928, 937 (7th Cir. 2000) (*“The structure of the CWA’s
definition of ‘point source’ . . . connotes the terminal end of an artificial system for
moving water, waste, and other materials.”). As the Tenth Circuit has recognized,
“[g]roundwater seepage that travels through fractured rock would be nonpoint
source pollution, which 1s not subject to NPDES permitting.” Sierra Club v. El
Paso Gold Mines, Inc., 421 F.3d 1133, 1140 n.4 (10th Cir. 2005).

Also, throughout the CWA, Congress carefully distinguished between
navigable waters and ground waters,1? and “Congress generally acts intentionally
when it uses particular language in one section of a statute but omits it in another.”
Dep’t of Homeland Sec. v. Macl.ean, 135 S. Ct. 913, 919 (2015). There is no

textual basis for interpreting “navigable waters” to cover groundwater 20

19 See, e.g,33 US.C. §§ 1252(a); 1254(a)(5); 1256(e)(1); 1282(b)(2);
1314(a)(1)-(2); 1314(f); 1329(b)(2)(A); 1329(h)(5)(D); 1329(1)(1).

20 The term “navigable waters” is defined as “the waters of the United States.”
33 U.S.C. § 1362(7). It “delineates the geographic reach of many of the Act’s
substantive provisions, including the” NPDES permitting program, Nat 'l Ass 'n of
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Beyond the plain meaning of the specific text at issue, the “design of the
statute as a whole,” Elgharib v. Napolitano, 600 F.3d 597, 601 (6th Cir. 2010)
(internal quotation marks omitted), confirms that the statute cannot naturally be
read to encompass migration of pollutants through groundwater.

The CWA “prohibits the discharge of any effluent into a navigable body of
water,” Int’l Paper Co. v. Quellette, 479 U.S. 481, 489 (1987), and effluent
limitations on the “quantities, rates, and concentrations” of pollutants discharged
“from point sources into navigable waters,” 33 U.S.C. § 1362(11), are the linchpin
of the NPDES permitting program. “Such direct restrictions” facilitate
enforcement. £EPA v. Cal. ex rel. State Water Res. Control Bd., 426 U.S. 200, 204
(1976); see also Nat’l Ass’'n of Mfrs., 583 U.S. | 2018 WL 491526, at *9-10. But
limits on the “quantities, rates, and concentrations” for observable and measurable
flows through conveyances are ill-suited to address groundwater migration, which
1s largely immeasurable and unobservable (as the evidence in this case well-
demonstrates)—yet more proof that Congress never intended groundwater flows to

be covered by Section 301(a).

(... continued)

Mfrs. v. Dep’t of Defense, 583 U.S. |, 2018 WL 491526, at *5 (Jan. 22, 2018), and
the term refers to surface waters—*rivers, streams, and other hydrographic features
more conventionally identifiable as ‘waters.”” United States v. Riverside Bayview
Homes, Inc., 474 U.S. 121, 131 & n.8 (1985).
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Consideration of the broader statutory structure also shows that Congress
intended to regulate the migration of pollutants through groundwater as nonpoint
source pollution. Congress “drew a distinct line” between point source and
nonpoint source pollution. Or. Natural Res. Council v. U.S. Forest Serv., 834 F.2d
842, 849 (9th Cir. 1987). “Point sources are subject to direct federal regulation and
enforcement under” the NPDES program. /d. Nonpoint sources, in contrast, are
subject to “state and local pollution control programs™ and not regulated under
NPDES. Consumers Power, 862 F .2d at 588. Directly pertinent here, pollution
“resulting from . . . the disposal of pollutants [into] subsurface excavations™ is
nonpoint source pollution. See 33 U.S.C. § 1314(f). And EPA has long-
recognized that landfills, lagoons, basins, and pits (such as the NRS and the
Complex) are “subsurface excavations.””21

Ultimately, adopting the theory that “the discharge of a pollutant . . . through
the hydrologically connected groundwater to a navigable water could constitute the
addition of a pollutant 7o a navigable water from a point source, even though the
groundwater itself 1s neither a point source nor a navigable water. . . . would be
inconsistent with the text and structure of the CWA.” Ky. Waterways, 2017 WL

6628917, at *11 (emphases in original); see also Vill. of Oconomowoc Lake v.

21 EPA, Ground Water Pollution From Subsurface Excavations, at 1, 123-35,
151-77 (1973), https://nepis.epa.gov
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Dayton Hudson Corp., 24 F.3d 962, 965 (7th Cir. 1994) (rejecting hydrologic
connection theory); Kelley, 618 F. Supp. at 1106 (granting the United States’
motion to dismiss CWA citizen suit based on pollution from a Government facility
through groundwater because the CWA does not apply to the migration of
pollutants through groundwater that 1s hydrologically connected to a navigable
surface water).22
2. Legislative history confirms that the phrase “discharge of
pollutants” excludes the migration of pollutants through
groundwater.
If Congress had intended for the migration of pollutants through

groundwater to be unlawful under Section 301(a), a simple solution lay close at

hand: include the word “groundwater” in the definition of “discharge of

22 Recently, the United States has taken a different position. See Brief for the
United States as Amicus Curiae in Support of Plaintiffs-Appellees, Haw. Wildlife
Fundv. Cnty. of Maui, No. 15-17447 (9th Cir. May 31, 2016). The district court
did not purport to defer to any Government position on this issue, and in all events,
this “sometimes expressed” view was never promulgated as a formal rule and is
not entitled to deference. Ky. Waterways, 2017 WL 6628917, at *11 & n.2. It also
conflicts with the position taken in Kelley and in Amigos Bravos v. Molycorp, Inc.,
No. CIV 95-1497 JP/DJS, Mem. Op. & Order (D.N.M. Sep. 11, 1997) (RES2-2,
PagelD##1638-40), aff 'd, No. 97-2327, 1998 WL 792159 (10th Cir. Nov. 13,
1998). No deference is due to the Government’s inconsistent positions. See Fed.
Maritime Bd. v. Isbrandtsen Co., 356 U.S. 481, 499-500 (1958).
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pollutants™ at 33 U.S.C. § 1362(12). But Congress considered and rejected this
very proposal .23

Despite “recogniz|[ing] the essential link between ground and surface
waters and the artificial nature of any distinction” and acknowledging “that
rivers, streams and lakes themselves are largely supplied with water from the
ground,” the Senate committee rejected “[s]everal bills” that would have extended
CWA regulation over groundwater because “the jurisdiction regarding
groundwaters 1s so complex and varied from State to State.” S. Rep. No. 92-414, at
73 (1971), reprinted in 1972 U.S.C.C.AN. 3668, 3739.

The House committee likewise chose not to regulate the migration of
pollutants through groundwater as point source discharges under the CWA. In
testimony before that committee, EPA sought authority over discharges to
hydrologically connected groundwater to ensure that EPA ““authority over
interstate and navigable streams cannot be circumvented” and to “maintain[] a
control over all the sources of pollution, be they discharged directly into any

stream or through the ground water table.” Water Pollution Control Legislation —

23 Given the CWA’s unambiguous text and structure, there is no need to resort
to legislative history. Examination of such history only underscores Congress’s
clear intent to exclude groundwater migration from “discharge of pollutants.” See
Long v. Insight Commc 'ns of Cent. Ohio, LL.C, 804 ¥.3d 791, 797 (6th Cir. 2015)
(examining legislative history to confirm textual analysis of statutory terms).

30

ED_002724_00000029-00044



Case: 17-6155  Document: 31 Fied: 01/30/2018 Page: 45

1971 (Proposed Amendments to Existing Legislation): Hearings before H. Comm.
on Pub. Works, 92nd Cong. 230 (1971) (statement of Hon. William Ruckelshaus,
Administrator, EPA), Addendum at 97.

Representative Aspin even proposed an amendment to the House bill
because he thought 1t a “glaring inconsistency” that groundwater appeared
elsewhere in the bill, “[b]Jut when it comes to enforcement . . . the section on
permits and licenses, then ground water 1s suddenly missing.” 118 Cong. Rec.
10,666 (1972), Addendum at 102. In words echoing the district court’s reasoning
below, he stated that, “[1}f we do not stop pollution of ground waters through
seepage and other means, ground water gets into navigable waters, and to control
only the navigable water and not the ground water makes no sense at all.” /d.

The proposed amendment would have inserted the term “ground waters™
after “navigable waters” in Section 502(12), the key statutory definition for
“discharge of pollutants.” /d. But the House rejected the amendment by a vote of
86 to 34. Id. at 10,669, Addendum at 105; see also Exxon, 554 F.2d at 1328-29 &
n.31 (detailing the House floor debate).

This “unmistakably clear legislative history . . . demonstrate[s] that Congress
did not intend the Clean Water Act to extend federal regulatory and enforcement
authority over groundwater contamination,” even if it eventually migrates to

navigable waters. Kelley, 618 F. Supp. at 1107.
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B.  The District Court’s Rewriting of the CWA Directly Conflicts
With RCRA and the CCR Rule.

The “meaning of one statute may be affected by other Acts, particularly
where Congress has spoken subsequently and more specifically to the topic at
hand.” FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000).

Here, although Congress eschewed regulation of groundwater migration as a
point source discharge under the CWA, it later addressed groundwater pollution in
other statutes. Specifically, in 1976, Congress passed RCRA as “a comprehensive
environmental statute that governs the treatment, storage, and disposal of solid . . .
waste,” Meghrig v. KFC W., Inc., 516 U.S. 479, 483 (1996), and directed EPA to
develop criteria specially tailored to address groundwater contamination from solid
waste disposal facilities, including landfills and surface impoundments.24
42 U.S.C. § 6949a(a); 40 CFR. § 257.3- 4.

Unlike the CWA, RCRA regulates groundwater contamination from CCR
disposal and storage sites. In 2015, acting under its RCRA Subtitle D authority,25
EPA promulgated the CCR Rule regulating CCR disposal as nonhazardous solid

waste. 80 Fed. Reg. 21,302. In doing so, EPA recognized that “approximately

24 Solid waste includes liquid material resulting from industrial operations.
42 US.C. § 6903(27).
25 42 US.C. §§6941-49a.
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63 percent of currently operating surface impoundments and landfills are unlined,
and thus more prone to leach contaminants into groundwater.” /d. at 21,326.

The CCR Rule addresses, inter alia, “groundwater contamination from the
improper management of CCR 1n landfills and surface impoundments.” /d.
at 21,303. And it “reflect[s] Congressional intent that protection of groundwater
be a prime objective of any new solid waste regulations.” /d. at 21,396. The CCR
Rule provides specifically for groundwater monitoring (which the CWA does not),
40 C.F.R. §§ 257.90-257.95, and groundwater remediation (which the CWA does
not), 40 C.F.R. §§ 257.96-257.98.

The CCR Rule, of course, is a final agency rule. In contrast, the district
court found support for its hydrologic connection holding in a hodgepodge of
nonbinding EPA statements (RE258, PagelD#10503-05), none of which were the
result of notice and comment rulemaking. EPA’s “[c]ollateral reference[s] to” the
hydrologic connection issue are “not a satisfactory substitute for focused attention
in rule-making or adjudication.” Oconomowoc Lake, 24 F.3d at 966.

Congress endorsed the CCR Rule regulatory regime in 2016, with passage of
the Water Infrastructure Improvements for the Nation Act, amending RCRA to
authorize states to submit for EPA approval a state permit program for regulating

CCR units that 1s “at least as protective as” the CCR Rule. 42 U.S.C. § 6945(d).
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Importantly, RCRA excludes from the term “solid waste™ any “industrial
discharges which are point sources subject to” NPDES permitting. 42 U.S.C.

§ 6903(27); United States v. Dean, 969 F.2d 187, 194 (6th Cir. 1992) (analyzing
the exclusion). Thus, RCRA does not apply if a discharge is “required by the
Clean Water Act to have a permit,” Inland Steel Co. v. EPA, 901 F.2d 1419, 1422
(7th Cir. 1990) (italics in original), “regardless of whether there 1s a permit in
place.” Little Hocking Water Ass 'n, Inc. v. E.1. du Pont Nemours & Co., 91 F.
Supp. 3d 940, 959-60 & n.5 (S.D. Ohio 2015). “The purpose of th[is] exemption .
.. 1s to avoid duplicative regulation . . . . [nland Steel, 901 F .2d at 1423; see also
45 Fed. Reg. 33,084, 33,098 (May 19, 1980) (“The obvious purpose of the
industrial point source discharge exclusion in Section 1004(27) was to avoid
duplicative regulation of point source discharges under RCRA and the Clean Water
Act.”).

Because regulation under RCRA and NPDES 1s mutually exclusive, the
consequence of upholding the decision below would be that neither the Complex
nor the NRS is subject to RCRA regulation. The district court’s shoehorning of
groundwater pollution into the NPDES permitting program is reversible error
because it would thwart implementation of the more specific and later-in-time
regime that Congress enacted and that EPA is enforcing to address the precise

problem at issue here: groundwater pollution from the storage and disposal of
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solid waste. See Credit Suisse Sec. (USA) LLC v. Billing, 551 U.S. 264, 285
(2007) (holding that securities laws implicitly preclude application of antitrust laws
where statutes are “clearly incompatible” and the securities statutes more precisely

address the conduct at issue and are being actively enforced by regulators).

C.  The District Court’s Atextual Expansion of CWA Liability is
Unworkable.

Disregarding the “three-step legislative-interpretation framework,” Elgharib,
600 F.3d at 601, and without considering the impairment of other regulatory
regimes, the district court held that the CWA supports a cause of action “based on
discharges through groundwater, if the hydrologic connection between the [point]
source is . . . direct, immediate, and can generally be traced.” (RE258,
PagelD#10505.) Although conceding that “[p]erfect traceability is ultimately a
technological and epistemological issue, not a legal one,” the district court then
announced an unworkable legal standard: “[a]s long as a connection is shown to be
real, direct, and immediate, there is no statutory, constitutional, or policy reason to
require that every twist and turn of its path be precisely traced.” (/d.
PagelD##10504-05.)

The term “direct hydrologic connection” appears nowhere in the text of the
CWA. And the district court did not attempt to define it, perhaps because
“defining the term ‘direct’ 1s fraught with technical peril.” James W. Hayman,

Regulating Point-Source Discharges to Groundwater Hydrologically Connected to
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Navigable Waters: An Unresolved Question of Environmental Protection Agency
Authority Under the Clean Water Act, 5 Barry L. Rev. 95, 126 (2005).

Adding modifiers that a hydrologic connection “be real, direct, and
immediate” does not help. It 1s a “basic principle” that “groundwater generally
flows through the earth toward surface waters that ultimately connect to the sea.”
(RE258, PagelD#10426.) All groundwater connections are, thus, “real.” And the
district court made no attempt to limit or otherwise define the modifiers “direct” or
“immediate,” terms which provide no added clarity. It also searched in vain for
actual, current evidence showing that its standard had been satisfied.26

The unworkability of the district court’s hydrologic connection test is
exacerbated in the citizen-suit context, particularly one which attacks a regulatory
decision not to impose NPDES permit conditions. See infra Part II. Congress
recognized that “an objective evidentiary standard will have to be met by any
citizen who brings an action under this section.” S. Rep. No. 92-414, at 79 (1971),

reprinted in 1972 U.S.C.C.A.N. 3668, 3745. In the absence of measurable effluent

26 The district court acknowledged Plaintiffs’ inability “to identify specific
sinkholes or other leaking karst features in the Ash Pond Complex in the present
day.” (RE258, PagelD#10526.) It also recognized the impossibility of determining
how much, if any, of the sporadic groundwater contamination that was observed
was the result of ongoing seeps or leaks, given the undisputed record of past (and
repaired) leakage. The court ultimately concluded, however, that “[g]iven the
inconclusive nature of the sampling, the evidence of the pond’s leak-prone
construction and history carries the day.” (/d. PagelD#10530.)
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limitations for groundwater migration, however, the district court crafted its own
subjective standard, which it then deemed satisfied by epistemological inferences
drawn from hydrogeology principles rather than proof of the “quantit[y], rate[],
and concentration[]” of pollutants discharged. 33 U.S.C. § 1362(11).

Ultimately, there is no hint that Congress intended, sub silentio, to regulate
the migration of pollutants through groundwater as a point source discharge, no
matter how direct and traceable the hydrologic connection to navigable waters
might be, and there is certainly no clear statement manifesting such intent. Cf.
Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2444 (2014) (rejecting EPA
Clean Air Act interpretation as unreasonable because Congress 1s expected “to
speak clearly” before courts will read into statutory text regulatory authority “of

239

vast ‘economic and political significance’ (quoting Brown & Williamson, 529
U.S. at 160)).

In sum, the district court erred by rewriting the statute to expand CWA point
source liability to encompass seepage and leakage through groundwater to

navigable waters when Congress, faced with “the essential link between ground

and surface waters,” S. Rep. No. 92-414, at 73 (1971), expressly declined to do so.
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II.  THE DISTRICT COURT’S LIABILITY HOLDING ALSO SHOULD BE REVERSED
BECAUSE IT IGNORED UNCONTROVERTED EVIDENCE THAT TDEC
KNOWINGLY CHOSE NOT TO ESTABLISH NPDES CONDITIONS FOR SEEPS
AND LEAKS TO GROUNDWATER IN THE GALLATIN PERMIT.

“The main exception” to the CWA’s strict liability regime for point source

discharges to navigable waters 1s the NPDES permit program under 33 U.S.C.

§ 1342. Sierra Club v. ICG Hazard, L.LC, 781 F.3d 281, 284 (6th Cir. 2015).

Here, the administrative record developed by TDEC when it reissued the Gallatin

Permit documents TDEC’s affirmative choice not to establish NPDES permit

conditions on the NRS or on leaks from the Complex to groundwater via karst

features. (Permit, RE1-2, PagelD##105-06.) Under these circumstances, the
district court’s liability decision 1s precluded by the CWA’s permit shield and the
related collateral attack doctrine. No matter how this Court resolves the statutory
construction question, the informed regulatory decisions made by TDEC to address
groundwater migration through means other than NPDES permit conditions supply
independent grounds for reversal.

The district court’s flawed application of the collateral attack and permit
shield doctrines undercuts the due process and fair notice objectives these doctrines
serve. “[A] regulated party must be given “fair warning” of what conduct is

prohibited or required of it.” Flambeau Mining Co., 727 F.3d at 707. It is “basic

hornbook™ law that parties subject to administrative penalties must be provided
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with “fair notice” by the regulator. Gen. Elec. Co. v. EPA, 53 F.3d 1324, 1328-29
(D.C. Cir. 1995).

The district court failed to give binding effect to TDEC’s regulatory
decisions documented in “the Gallatin Plant’s NPDES permit and accompanying
materials.” (RE258, PagelD#10539.) The court faulted the Permit for not
including a more “stringent, unambiguous, and comprehensive framework for
addressing those seeps or any other leaks™ and then unilaterally imposed an u/tra
vires fix to the problem it had manufactured. (/d.) But under the interrelated
collateral attack and permit shield doctrines, it is precisely TDEC’s informed and
documented decision not to impose explicit conditions for groundwater flows,
despite its awareness of their likelihood, that relieves TVA of “having to litigate in
an enforcement action the question whether [its] permit[] [is] sufficiently strict.”
E.l du Pont de Nemours & Co. v. Train, 430 U.S. 112, 138 n.28 (1977), see also
45 Fed. Reg. 33,290, 33,312 (codified at 40 C.F.R § 122.5) (“If a plaintiff in such a
[citizen] suit argued that regulatory requirements outside the conditions of the
permit should be applied and enforced, that would probably amount to an improper

collateral attack on the conditions of the permit.”).
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A. TDEC’s Decision that the Non-Registered Site Should Be
Regulated as Solid Waste, Not as a CWA Point Source, Cannot Be
Collaterally Attacked in a Citizen Suit.

Since the mid-1990s, TDEC’s Division of Solid Waste Management has
regulated the NRS commensurate with TDEC’s standards for Class II Industrial
Landfills, including groundwater monitoring. (Permit, RE1-2, PagelD#106.) The
permit record further shows that TDEC knew that the NRS “likely has some
seeps.” (TDEC Email, JX137 (App.6).) During the public comment period,
environmental groups asserted that the Permit should address seeps and
groundwater migration at the NRS. (EIP Letter, JX150 (App.7) at 15-16); Trial
Tr.(Vol. 2), RE235, PagelD##9031-32.) But, as documented in the Addendum to
Rationale, TDEC clected to continue regulating groundwater conditions at the NRS
under its RCRA solid waste program instead of establishing NPDES permit
conditions. (Permit, RE1-2, PagelD##105-06.)

During the permit term, TDEC’s express decision to regulate the NRS as
solid waste 1s not subject to collateral attack through a CWA citizen suit. Gen.
Motors Corp. v. EPA, 168 F.3d 1377, 1382-83 (D.C. Cir. 1999) (the CWA
precludes a collateral attack on a state-issued NPDES permit in a federal
enforcement proceeding). The district court legally erred by holding otherwise,
stating that the Permit did not authorize discharges from the NRS and proceeding

no further. (RE258, PagelD#10520.)
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The district court had no authority to override TDEC’s informed decision
not to regulate the NRS through Gallatin’s Permit, especially where, as here,
Plaintiffs voluntarily abandoned their permit appeal on this issue. See supra p.14.
A citizen-suit cannot be used to re-litigate this issue.

The decision in Amigos Bravos v. Molycorp, Inc., No. 97-2327, 1998 WL
792159, at *4 (10th Cir. Nov. 13, 1998), 1s on point. There, the court held that “the
CWA’s citizen suit provisions” could not be used to challenge the “discharge of
pollutants from [permittee’s] rock waste piles without an NPDES waste permit”
where EPA determined that seeps from the waste piles to hydrologically connected
groundwater were not point sources under the NPDES program and the plaintiffs
failed to appeal EPA’s permitting decision. See also Potter v. ASARCO Inc.,

No. 8:96CV555, 1999 WL 33537055, at *5 (D. Neb. Apr. 23, 1999) (failure to
appeal the permit issuance “divests this court of jurisdiction to collaterally review
the director’s NPDES permit decision™).

The district court’s erroneous conclusion that the NRS is a point source only
confused matters more. Viewing the NRS as “discernable, discrete, and confined”
(RE258, PagelD#10510), the district court wrongly concluded that the NRS meets
“the definition of “point source’ because TVA has channeled the flow of pollutants

themselves . . . by forming a discrete, unlined concentration of coal ash™ (id.

PagelD#10509).
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The district court’s analysis 1s backwards; it 1s the conveyance—not the
source of the pollutants—which must be discernable, discrete, and confined to
qualify as a point source. 33 U.S.C. § 1362(14); S. Fla. Water Mgmt. Dist., 541
U.S. at 105; see also supra p.25 (discussing definition of point source).

Similarly flawed 1s the reasoning that the NRS 1s a conveyance because it 1s
“unlined and leaking pollutants” (RE258, PageID#10511), where the only
identified transport mechanism for pollutants 1s “infiltration by outside water” (id.
PagelD#10509). Plaintiffs” witness conceded that, by 1973, the NRS “had been
drained of liquids™ (Trial Tr.(Vol. 1), RE234, PagelD#8932), and that following
closure in 1998, the NRS “is no longer designed to hold an accumulation of liquid”™
(id. PagelD#8933). Simply put, there 1s no contained or impounded water to leak;
only acres of tree-covered ground above stored solid waste.27

The district court found that “rainwater vertically penetrating the Site, [and]
groundwater laterally penetrating the Site” caused the “leakage.” (RE258,
PagelD#10521). But rainwater and groundwater cannot “fairly be described as a
‘discernible, confined and discrete conveyance.”” Tri-Realty Co. v. Ursinus Coll.,
No. 11-5885, 2013 WL 6164092, at *8 (E.D. Pa. Nov. 21, 2013). Instead,

rainwater and groundwater migration constitute nonpoint source pollution.

27 See supra p.8 (NRS image).

42

ED_002724_00000029-00056



Case: 17-6155  Document: 31 Fied: 01/30/2018 Page: 57

Greater Yellowstone Coal. v. Lewis, 628 F.3d 1143, 1152-53 (9th Cir. 2010);
Simsbury-Avon Pres. Soc’y, LLC v. Metacon Gun Club, Inc., 575 F.3d 199, 220-21
(2d Cir. 2009) (discussing “EPA’s guidance on nonpoint source pollution™); Ky.
Waterways, 2017 WL 6628917, at *10-11.28

B. Because TDEC Reasonably Contemplated Karst-Related Leakage

From the Ash Pond Complex Yet Chose Not to Establish NPDES
Permit Conditions, the CWA’s Permit Shield Applies.

As for the Complex, liability 1s precluded by operation of the CWA’s permit
shield, 33 U.S.C. § 1342(k). This Court has held that the permit shield “insulates
permit holders from liability for certain discharges of pollutants that the permit
does not explicitly mention.” /CG Hazard, 781 F.3d at 285. The permit shield
applies if (1) the discharge at issue is disclosed to the permitting authority during
the permitting process, and (2) was within the permitting authority’s reasonable
contemplation at the time the permit was 1ssued. /d. at 290.

Moreover, the permit shield applies to discharges of pollutants which the
“‘administrative record explicitly identif]ies] as controlled through indicator
parameters’” and to discharges for which no specific limits or conditions are

(42

established but are documented ““in the administrative record which 1s available to

28 See also EPA, What is Nonpoint Source? (explaining that nonpoint source
pollution includes “seepage . . . caused by rainfall . . . moving over or through the
ground”™), https://www.epa.gov/nps/what-nonpoint-source (last visited Jan. 30,
2018).
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the public.”” Sierra Club v. ICG Hazard, LLC, No. 6:11-cv-00148-GFVT-HAI,
2012 WL 4601012, at *6 (E.D. Ky. Sept. 28, 2012) (quoting EPA’s Revised Policy
Statement on Scope of Discharge Authorization and Shield Associated with
NPDES Permits, at 2-3 (1995)), aff'd, 781 F.3d 281 (6th Cir. 2015). And this
Court has ruled that “post-issuance evidence,” too, can demonstrate that the alleged
unlawful discharges were within the regulator’s reasonable contemplation during
NPDES permitting. /CG Hazard, 781 F.3d at 290.

The district court failed to undertake this analysis. In a mere three
sentences, the district court found the permit shield inapplicable to karst-related
leaks (defined post-trial as seeps of coal ash leachate from the Complex involving
flow through a karst feature anywhere along the path to the River).29 The district
court reasoned that TDEC contemplated only “minor” dike seepage which already
had been dismissed as non-actionable pursuant to the diligent prosecution bar,
effectively conflating its earlier diligent prosecution ruling with its post-trial permit
shield ruling. (RE258, PagelD#10532.)

This finding was clear error. The district court ignored the undisputed

evidence showing that, during the Permit reissuance process, TDEC affirmatively

2% Tt bears repeating that the factual predicate for the district court’s rejection of
the permit shield has no evidentiary basis because, as the district court found,
Plaintiffs were “unable to identify specific sinkholes or other leaking karst features
in the Ash Pond Complex in the present day.” (RE258, PagelD#10526.)
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considered the possibility of leaks through karst features from the Complex to
groundwater hydrologically connected to the Cumberland River but chose not to
prohibit such “intended” discharges or to impose NPDES permit conditions. Such
evidence includes:
e TDEC’s internal email from September 2010 (JX137 (App.6))
referencing the 2009 Stantec report documenting leakage from the
Complex through karst features in the 1970s (Stantec Report, RE164-17,
PagelD##6704, 6707, 6710, 6714, 6720);
e The June 2011 letter from Plaintiff TCWN and other environmental
groups to TDEC commenting on the draft NPDES permit and pointing
TDEC to a 2010 Stantec report. (JX150 (App.7) at 15 & n.62.) That
report again documented a history of karst-related leaks from the
Complex and attempted repairs thereto (Stantec Report, JX67 (App.8) at
8)), and acknowledged that it is not possible to design a facility to
eliminate karst-related problems (id. at 29);
e The Permit’s Addendum to Rationale containing TDEC’s documented
response to the environmental groups’ comments about pollutant
migration through groundwater and its decision that “no NPDES permit

conditions are established” (Permit, RE1-2, PagelD##105-06);
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e Mr. Janjic’s testimony that the Addendum to Rationale “is a part of
[TDEC’s] overall understanding and knowledge of what is happening at
the facility” (Trial Tr.(Vol. 2), RE235, PagelD#9027), and his agreement
that it documented TDEC’s decision not to impose NPDES permit
conditions for groundwater migration at the Complex (id.
PagelD##9031-32);

e Mr. Janjic’s confirmation of TDEC’s permitting approach that known
and contemplated seepage 1s not explicitly “authorized or identified in an
NPDES permit” (id. PagelD#9020); and

e The 2014 public record comments from Mr. Quarles objecting to
TDEC’s decision to issue a solid waste permit authorizing coal ash
leachate from a new CCR landfill to be routed to the Complex given the
history of leakage through karst features and the uncertainty as to
whether sinkhole leakage had been completely eliminated. TDEC
responded that “the reason for plugging any of the sinkholes was to
slow down the discharge rate of treated water to surface and
subsurface water, not to stop the intended slow discharge.” (Trial

Tr.(Vol. 1), RE234, PagelD8960).30

30 See supra pp.12-13 and note 12.
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All of this evidence, discounted by the district court, confirms that TDEC
affirmatively contemplated groundwater flows from the Complex, including karst-
related leaks. Rather than limiting or prohibiting these “intended slow discharges”
through the establishment of NPDES permit conditions, the Addendum to
Rationale documents TDEC’s decision to assess and monitor the potential effects
of any groundwater loadings on the Cumberland River through a biannual
Reservoir Fish Assemblage Index. (Permit, RE1-2, PagelD#106.)

The district court’s analysis paid little heed to the permit record, wrongly
focused on the lack of explicit Permit authorization, and in apparent reliance on the
testimony of TDEC’s Mr. Janjic and Plaintiffs’ witness, Mr. Sulkin, disregarded
the legal effect of the Addendum to Rationale. It is precisely the “explanation of
the reasoning and process behind” (RE258, PagelD#10453) TDEC’s regulatory
choices that reveals TDEC’s permitting approach, what discharges TDEC
reasonably contemplated, and thus, the scope of the permit shield.3! See /ICG

Hazard, 781 F .3d at 285.

31 (See RE258, PageID#10453 (“Janjic repeatedly stressed that the addendum
to rationale was distinct from the permit and was not itself an ‘enforceable’ legal
document, but rather merely an explanation of the reasoning and process behind
the actually enforceable terms of the permit.”); id. PagelD#10458 (“Sulkin’s
characterization of the relationship between an NPDES permit and its rationale
mirrored Janjic’s . . . .”").) The district court erred in relying on these statements

because they are inconsistent with the legal purpose of the Addendum to Rationale,
see 40 C.F R. § 124.8(a); Tenn. Comp. R. & Regs. 0400-40-05-.02(72), and they
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Accordingly, the permit shield applies because TDEC “was aware of the
potential for [the contested] discharges,” id. at 283, the “permit included a
provision recognizing that pessibility,” id., and TDEC “declined to otherwise
impose additional” permit limits or conditions, id. at 290. In /ICG Hazard, the
regulator relied on a one-time monitoring provision “to determine whether
selenium levels in surrounding bodies of water were within acceptable levels.” Id.
at 283. In the Gallatin Permit, TDEC relied on an analogous monitoring
requirement: the biannual Reservoir Fish Assemblage Index.

In sum, TDEC’s permitting approach for the Complex—not explicitly
authorizing the potential for known and reasonably contemplated karst-related
leakage—is precisely the situation governed by the permit shield. See ICG
Hazard, 781 F.3d at 285; accord Williams Pipe Line Co. v. Bayer Corp., 964 F.
Supp. 1300, 1326 (S.D. Iowa 1997) (applying the CWA’s permit shield because,
“[u]nder the facts of this case, where Williams already has a permit covering
discharges from the swamp, the Court holds Congress did not intend for seepages

from the swamp to require a separate permit™).

(... continued)

simply miss the mark: “compliance is a broader concept than merely obeying the
express restrictions set forth on the face of the NPDES permit.” Piney Run Pres.
Ass’nv. Cnty. Comm'rs of Carroll Cnty., 268 F.3d 255, 269 (4th Cir. 2001).
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C. TVA Complied with the Permit’s Removed Substances and
Sanitary Sewer Overflow Provisions.

For three reasons, the district court erred in holding that TVA violated the
Permit’s Removed Substances provision (Part 1.A.(c)) and its Sanitary Sewer
Overflow provision (Part I[1.C.(3.b). (RE258, PagelD##10532-34 )

First, these holdings necessarily turn on the district court’s erroneous
conclusion that TDEC did not reasonably contemplate leaks through karst features.
(/d.) But that conclusion, as demonstrated above, cannot stand. And the Permit’s
administrative record proves as much. Logically, if TDEC had interpreted specific
Permit provisions to prohibit migration of pollutants through groundwater, there
would have been no need for TDEC to explain publicly in the Addendum to
Rationale why no permit conditions were established. (Permit, RE1-2,
PagelD##105-06.) Instead, TDEC could have stated that all leaks or discharges to
groundwater would be prohibited by Permit provisions Part I.A(c) or Part I1.C(3.b)
or both.

Second, TDEC has conducted two NPDES Compliance Evaluation
Inspections during the permit term and has found TVA in compliance each time.
(NPDES Inspection Record (2014), JX 248 (App.9); NPDES Inspection Report,
JX249 (App.10); Compliance Evaluation Inspection Letter, JX250 (App.11) at 3))

Third, permits are interpreted like contracts. Nw. Envil. Advocates v. City of

Portland, 56 F.3d 979, 982 (9th Cir. 1995). And the plain language of these two
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provisions shows that they do not apply to karst-related leaks from the Complex.
By its terms, Part [.A(c) is an “[a]dditional monitoring requirement[] and
condition[] applicable to Qutfalls 001, 002 and 004.” (Permit, RE1-2, PagelD#68.)
By definition, karst-related leaks are not discharges from “Outfalls 001, 002, and
004.” Therefore, this provision is inapplicable on its face. Also, Permit Part [.A(c)
provides that “[s]ludge or any other material removed by any treatment works must
be disposed of in a manner, which prevents its entrance into or pollution of any
surface or subsurface waters.” (/d.) But liquid discharges that pass through karst-
related leaks are not “material removed by any treatment works.” (/d.)

Permit Part 11.C(3.b), which prohibits Sanitary Sewer Overflows, also cannot
be reasonably read to cover karst-related leaks. This provision prohibits “the
discharge to land or water of wastes from any portion of the collection,
transmission, or treatment system other than through permitted outfalls.” (Permit,
REI1-2, PagelD#79.) A Sanitary Sewer Overflow normally is interpreted as
involving “[a]n untreated or partially treated sewage release from a sanitary sewer
system.” (EPA Report, JX 252 (App.12) at GL-4, ES-2, 1-2 to 1-3).) And the
EPA Permit Writer’s Manual states that “occasional, unintentional spills of raw
sewage from municipal sanitary sewers occur in almost every system. Such types
of releases are called sanitary sewer overflows (SSOs)).” (NPDES Permit Writer’s

Manual, JX 251 (App.13) at 2-8).)
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TDEC’s Mr. Janjic testified that the Permit’s definition of Sanitary Sewer
Overflow 1s intended to mirror the language in the EPA Permit Writer’s Manual.
(Trial Tr.(Vol. 2), RE235, PagelD##9035-37.) The district court ignored both the
plain meaning of sewage and this testimony, erroneously interpreting this sewage
overflow provision to bar the contemplated karst-related leaks from the Complex.
(RE258, PagelD#10534.)

III. 'THE DISTRICT COURT ABUSED ITS DISCRETION IN ORDERING COMPLETE

EXCAVATION OF THE ASH POND COMPLEX AND THE NON-REGISTERED

SITE.

The district court’s injunction ordering complete excavation and removal of
13.8 million cubic yards of coal ash from Gallatin cannot stand. Plaintiffs proved
no harm to the Cumberland River; therefore, the district court presumed
irreparable injury based on its finding of a bare statutory violation. This 1s a per se
abuse of discretion. Further, the district court failed to properly balance the
equities: given the costs involved and the likelihood that excavation and removal
will pose greater risk of harm to the environment and to the public than closure in

place, the extreme remedy ordered by the district court should be vacated.

A.  The District Court’s Presumption of Irreparable Injury
Constituted a Per Se Abuse of Discretion.

To justify injunctive relief, a district court must find: (1) an irreparable
injury; (2) that remedies available at law are inadequate to compensate for that

mjury; (3) that, considering the balance of hardships between the plaintiff and
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defendant, a remedy in equity 1s warranted; and (4) that the public interest would
not be disserved by an injunction. eBay Inc. v. MercExchange, LLC, 547 U.S. 388,
391 (2006). These traditional equitable standards apply with equal force in a CWA
citizen suit. See Weinberger v. Romero-Barcelo, 456 U.S. 305, 320 (1982); Amoco
Prod. Co.v. Vill. of Gambell, 480 U.S. 531, 542 (1987); Natural Res. Def. Council,
Inc., v. Texaco Refining & Mktg., Inc., 906 F.2d 934, 939 (3d Cir. 1990) (noting
that “Romero-Barcelo and Amoco [have been interpreted] fo require a district court
to apply the traditional equitable standard before granting an injunction in [CWA]
cases”) (italics 1n original).

The Supreme Court has clarified that the “irreparable injury” factor 1s not
satisfied by “the bare fact of a statutory violation” in a CWA case. Romero-
Barcelo, 456 U.S. at 314; accord Texaco, 906 F.2d at 941 (district court appeared
to “erroneously presume][] irreparable harm from the mere fact of statutory
violation™); Town of Huntington v. Marsh, 884 F.2d 648, 653 (2d Cir. 1989)
(“[I]Jrreparable injury must be proved, not assumed, and may not be postulated eo
ipso on the basis of procedural violations of NEPA.™).

The district court’s irreparable harm finding conflicts directly with the
Court’s admonition. The district court presumed irreparable harm even though
Plaintiffs failed to show any harm to the Cumberland River. (See RE258,

PagelD#10537 (“The strict liability regime adopted by Congress makes clear that
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unauthorized contamination itself is a harm warranting remediation.”).)
Because it applied the wrong legal standard at the crucial first step in the analysis,
the injunction must be vacated because the district court “by definition™ abused its
discretion. Koon, 518 U.S. at 100; see also eBay Inc., 547 U.S. at 394 (finding that
misapplication of the traditional analytical framework constituted an abuse of
discretion); First Tech. Safety Sys., Inc. v. Depinet, 11 F.3d 641, 647 (6th Cir.
1993) (same).

Moreover, no trial evidence established an irreparable injury to the
Cumberland River or to Plaintiffs. The State of Tennessee’s 303(d) lists for 2014
and 2016 do not list the Cumberland River as impaired, meaning that it meets all
applicable state water quality standards. (JX260 (App.14) at 1-3, 22-24; JX261
(App.15) at 1-3, 25-27.) This is corroborated by water quality information
compiled by the Corps of Engineers (JX 262 (App.16), 19-24; JX 263 (App.17),
6-10), and a wealth of data published by local utilities regarding drinking water
sourced from the Cumberland River/Old Hickory Lake downstream from Gallatin
(Municipal Water Quality Reports, JX 255-59 (Apps.18-22)).

The district court itself acknowledged that “the evidence is scant of concrete
harm beyond mere risk and the presence of pollutants in and of itself” (RE258,
PagelD#10535); that “[t]he record 1s . . . largely bereft of evidence that would lead

the Court to conclude that TVA’s violations are particularly severe, in terms of the
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harm done or the amount of pollutants released” (id.); and that “[t]he
contamination from the Gallatin Plant has, at least in recent years, apparently been
mild” (id. PagelD#10538).

Recognizing “the inconclusive nature of the sampling” evidence proffered at
trial, the district court resuscitated Plaintiffs’ case with 1ts own suppositions,
concluding that even though Plaintiffs demonstrated no actual harm to the
Cumberland River, “the evidence of the pond’s leak-prone construction and history
carries the day.” (/d. PagelD#10530.) And the district court imposed an
injunction based on this speculative evidence, even though TDEC possessed the
same evidence when it reissued the Permit over the protest of Plaintiff TCWN and
other environmental groups, see supra Part II; and even though—for the small
amounts of contamination that were observed in the “inconclusive” sampling—it
proved impossible to disentangle the effects of known past leaks (that had already
been repaired) from any present leakage (see RE258, PagelD#10529-30).

In short, the record below contains no evidence of current harm sufficient to
warrant complete excavation of the Complex/NRS; instead, the district court
imposed this remedy based on hydrogeological generalities and hypothetical
musings about what problems might arise in the future (but have never been

demonstrated despite 60 years of continuous operation).
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Equity requires quantifiable evidence of irreparable harm to the Cumberland
River—the navigable water supplying CWA jurisdiction here—before ordering
such a harsh and costly remedy. And there 1s no record evidence suggesting that
the seepage or leakage of coal ash leachate comes anywhere close to the expressly-
permitted 27 million gallons of treated wastewater discharges from Outfall 001,
which TDEC has already determined would not cause environmental harm or pose
a risk to human health or safety.32 (RE1-2, PageID#106.)

An injunction should not be imposed “to restrain an act the injurious
consequences of which are merely trifling.” Romero-Barcelo, 456 U.S. at 311
(internal quotation marks omitted); see also Hughey v. JMS Dev. Corp., 78 F.3d
1523, 1530 (11th Cir. 1996) (declining to abate unpermitted discharges when
discharges “were minimal and posed no risk to human health™). Because Plaintiffs
failed to prove the required irreparable harm component, the district court abused
its discretion in ordering injunctive relief, an error all the more egregious given the

court’s extreme “excavate and relocate” remedy.

32 The district court disregarded TDEC’s determination that the permitted
effluent discharges from the ash pond “do not cause or contribute to aquatic
toxicity” (Permit, RE1-2, PagelD#102), and that “actual effluent concentrations
are substantially lower than the projected concentration which would cause
aquatic toxicity.” (/d.) (underlining in original)).
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B.  The District Court Abused Its Discretion in Failing to Balance the
Hardships and to Weigh the Multifaceted Public Interests at
Stake.

“An injunction 1s a matter of equitable discretion; it does not follow from
success on the merits as a matter of course.” Winter v. Natural Res. Def. Council,
Inc., 555 U.S. 7,32 (2008). Beyond assuming irreparable injury, the district court
likewise abused its discretion by ordering complete excavation to remedy
unquantified seepage of CCR leachate without balancing the public’s interest in
reasonable electricity rates; the likelithood of environmental harm from the
excavation itself; or how excavation will interfere with TVA’s independent legal
obligations under the CCR Rule.

Injunctive relief “should be no more burdensome to the defendant than
necessary to provide complete relief to the plaintiffs.” Sharpe v. Cureton, 319 F.3d
259, 273 (6th Cir. 2003); accord Kentuckians for Commonwealth v. Rivenburgh,
317 F.3d 425, 436 (4th Cir. 2003) (vacating injunction because it was “broader in
scope than that necessary to provide complete relief to the plaintiff” and did “not
carefully address only the circumstances of the case™) (internal quotation marks
omitted). Here, as demonstrated by the evidence at trial, the burden imposed by

the district court’s harsh remedy far outweighs any benefit and 1s not narrowly

tailored to the circumstances of this case.
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“The congressional policy regarding the sale of electricity by the TVA . . . is
to ‘permit domestic and rural use at the lowest possible rates.”” Matthews v. Town
of Greeneville, 932 F.2d 968, 1991 WL 71414, at *1 (6th Cir. 1991) (alteration
omitted) (quoting 16 U.S.C. § 831j). Tennessee Valley residents who purchase the
electricity generated by TVA at facilities such as Gallatin thus have a statutorily-
protected interest in reasonable electricity rates.

The district court abused its discretion by engaging in no balancing
whatsoever between this competing interest and the public’s interest in remedying
unspecified and unproven amounts of pollution in the Cumberland River. The
district court’s “balancing” consists of a single sentence proclaiming that the
remedy of complete excavation “would . . . plainly be in the public interest, and it
1s only appropriate that TVA . . . shoulder the cost.” (RE258, PagelD#10537.)

Yet the evidence at trial established that excavation and removal offsite
could cost as much as $2 billion and that the full cost would be borne by TVA’s
ratepayers.33 (Trial Tr.(Vol. 4), RE237, PagelD#9521.) The district court’s

omission of the ratepayers’ burden shows that it failed to “give serious

33 In contrast, closure-in-place at Gallatin 1s estimated to cost approximately
$200 million. (Trial Tr.(Vol. 4), RE237, PagelD##9520-21.) Another alternative
not discussed at trial (and that would have to be approved, permitted, and
constructed) is removal and relocation to a new onsite landfill, which TVA

estimates would still cost three times as much as closure-in-place. (Proposed
Compliance Timetable, RE268, PagelD#10883.)
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consideration to the public interest factor.” Winter, 555 U.S. at 26-27 (internal
quotation marks omitted) (finding that the district court abused its discretion by
addressing competing interests in one sentence and “in only a cursory fashion™).

Another glaring deficiency in the district court’s analysis was its failure to
consider, or even mention, the CCR Rule, which establishes “nationally applicable
minimum criteria for the safe disposal of [CCR] in landfills and surface
impoundments,” 80 Fed. Reg. 21,302, 21,303. The CCR Rule provides two
alternative closure methods—-closure-by-removal or closure-in-place,34 see 40
C.F.R. §257.102—and “the final rule allows the owner or operator to determine
... [which closure method] is appropriate for their particular unit.” 80 Fed. Reg.
21,302, 21,412. EPA has acknowledged that “most facilities will likely not [close
by removal] given the expense and difficulty” and that both methods “can be
equally protective, provided they are conducted properly.” Id.

As required by law,35 a qualified professional engineer has certified that
TVA’s published plan to perform closure-in-place at Gallatin meets the

requirements of the CCR Rule. (Closure Plan, JX190 (App.25) at 2.) This same

34 Closure-in-place involves dewatering an impoundment and capping it with a
geosynthetic liner, borrow material, soil, and vegetation to prevent water from
flowing into and through it. (See, e.g., Trial Tr.(Vol. 4), RE237, PagelD#9515.)

35 See40 CFR.§257.102(b)4), (d)(3)iii).
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professional engineer, Gabe Lang, offered unrebutted testimony that closure-in-
place will meet the CCR Rule’s closure performance standards, 40 C.F.R. §
257.102(d), and 1s sufficient to address the groundwater flows at issue here.
(RE229-1, PagelD#8565-79.) See also 80 Fed. Reg. 21,302, 21,342 (“Dewatered
CCR surface impoundments will no longer be subjected to hydraulic head so the
risk of releases, including the risk that the unit will leach into the groundwater,
would be no greater than those from CCR landfills.”).

Mr. Lang also concluded that closure-by-removal is not feasible because,
due to the sheer size of the Complex, closure-by removal would present significant
environmental and engineering challenges and would preclude completion of
closure within the timeframe allowed by the CCR Rule 36 (Lang Direct Test.,
RE229-1, PagelD##8579-80.) Mr. Lang testified that he was “unaware of any
completed ash relocation projects of this magnitude.” (/d.) Mr. Lang also testified
that excavation would greatly increase the risk of sinkhole formation and the
possibility that more CCR leachate could reach groundwater. (RE258,
PagelD##10480-83.) Plaintiffs failed to rebut Mr. Lang’s testimony. In fact,

Plaintiffs offered no affirmative evidence showing that closure-in-place would not

36 For CCR surface impoundments over 40 acres (such as the Complex),
closure must be completed within 15 years of commencing closure activities (an
initial five-year period with the possibility for a maximum of five two-year
extensions). 40 CF.R. § 257.102(f)(1)(11), (2)(1)-(11).
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meet the requirements of CCR Rule or, conversely, that closure-by-removal would
meet the requirements of the CCR Rule “consistent with recognized and generally
accepted good engineering practices.” 40 C.F.R. § 257.102(b)(1).37

The district court’s failure to properly credit TVA’s expert testimony and
related evidence, which was based upon knowledge acquired through years of
experience at the Gallatin site, constituted an abuse of discretion. Cf. Winter, 555
U.S. at 28 (concluding that the lower courts did not give sufficient weight to
governmental officials’ testimony regarding the effect of preliminary injunction on
naval training).

The district court similarly erred because it failed to weigh the competing
environmental and safety concerns that inevitably accompany a project of this
magnitude.38 TVA’s Environmental Impact Statement studying CCR Rule closure
alternatives for its ash ponds determined that, as compared to closure-by-removal,
closure-in-place “would have fewer overall adverse environmental impacts.”
(Record of Decision, JX268 (App.23) at 8.) The reasons supporting this
determination included the extraordinary volume of truck activity that would be

required to effectuate closure-by-removal to an offsite landfill (see TVA EIS,

37 Nor were Plaintiffs’ trial witnesses qualified to present this type of
testimony. (See Trial Tr.(Vol.1), RE234, PagelD##8827-29, 8949-50.)

38 The project area for excavation and removal is massive (approximately 541
acres). (See generally Unmanned Aerial System Video, DX61 (App.3).)
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JX266 (App.24) at 46; Trial Tr.(Vol. 3), RE236, PagelD#9330), deleterious
impacts on the environment (see TVA EIS, X266 (App.24) at 46, 107-08, 110-16,
119, 128-29, 133-36), and adverse impacts on worker-related and transportation-
related health and safety (see id. at 113-16, 135). The decision below weighed
none of these considerations.

The district court’s order of closure-by-removal through an injunction
imposed under the CWA countermands EPA’s regulatory conclusion that closure-
in-place is an acceptable option. The injunction also sets in motion a decades-long
process fraught with engineering and environmental challenges that will cause
TVA to run afoul of EPA’s mandate that closure be completed “consistent with
recognized and generally accepted good engineering practices,” 40 C.F R.

§ 257.102(b)(1), and within the maximum allowable timeframe (1.e., 15 years
including extensions), id. § 257.102(f)(1)(11), (2)(1)-(11). As TVA informed the
district court in its Proposed Timetable for Compliance with the injunction, it 1s
estimated to take “24 years for completion of excavation and disposal [which] does
not achieve closure within the timeframe required” by the CCR Rule. (RE268,
PagelD#10883.)

In a related misstep, although recognizing that “TVA appears to have been at
least working towards resolving some or all of its ash pond problems, often with

direct involvement of TDEC itself” (RE258, PagelD#10536), the district court did
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not consider how its injunction might interfere with the ongoing remediation
process in the parallel state enforcement action. Cf. Ellis v. Gallatin Steel Co., 390
F.3d 461, 476-77 (6th Cir. 2004) (reversing award of injunctive relief in a Clean
Air Act citizen suit when ongoing activities under an EPA consent decree
addressed same harm and plaintiffs sought to obtain relief “on more stringent
terms” (internal quotation marks omitted)).

In sum, the district court’s cursory analysis is wholly insufficient to support
the draconian injunction ordered. If this Court declines to reverse on the merits, at
a minimum, it should vacate the injunction and remand to the district court with
instructions to fashion a remedy tailored to the facts and circumstances of this case,
including TVA’s obligations under the CCR Rule and the ongoing state
enforcement action.

CONCLUSION

For the foregoing reasons, the judgment of the district court should be
reversed, and judgment should be entered in favor of TVA. Alternatively, the
district court’s injunction should be vacated and the case remanded for the district

court to reconsider whether an injunction should issue.
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ADDENDUM

APPELLANT’S DESIGNATION OF RELEVANT
DISTRICT COURT DOCUMENTS

Record Date Document Description Page ID #
Entry Range
, Apr. 14, .
REI 2015 Complaint 1-54
RE1-2 J‘ggf;’ NPDES Permit No. TN0005428 57-157
Jun. 15, | TVA’s Motion to Dismiss for Failure
REL2 2015 to State a Claim 252233
RE13 Jun. 15, TVA s Brief in Support of Motion to 254778
2015 Dismiss
Aug. 3, | Amended Petition for Statutory
REL3-1 2012 Appeal (Tenn. Bd. of Water Quality) 279-306
Reply to Response to Motion re:
, Jul. 28, | Motion to Dismiss for Failure to State
RE24 2015 a Claim by Tennessee Valley 749-767
Authority
Mar. 3 TVA’s Motion for Judgment on the
RE51 7 | Pleadings as to All Plaintiffs’ Claims 1607-1609
2016 :
Regarding Seeps
Memorandum 1n Support of TVA’s
Mar. 3, | Motion for Judgment on the Pleadings
RES2 2016 as to All Plaintiffs” Claims Regarding 1610-1631
Seeps
Dec. 19 Petitioners’ Notice of Voluntary
RE52-1 20'13 > | Dismissal of Certain Claims (Tenn. 1632-1635
Bd. of Water Quality)
Sep. 11 Amigos Bravos v. Molycorp, Inc.,
RES52-2 1%'97 > | No. CIV 95-1497 JP/DIS, Mem. Op. 1636-1641
& Order (D.N.M. Sep. 11, 1997)
Aot 30 EPA-issued NPDES permit for TVA
RES58-15 11397 6 > | Gallatin Fossil Plant (Permit No. 1855-1882
TN0005428)
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Record Date Document Description Page ID #
Entry Range
Reply to Response to TVA’s Motion
Apr. 5, | for Judgment on the Pleadings as to
RE63 2016 | All Plaintiffs’ Claims Regarding 2110-2120
Seeps
, Jun. 24, | TVA’s Motion for Judgment on the
RE102 2016 Pleadings as to Plaintiffs” Claim E 3736-3738
Tun. 24 Memorandum in Support of TVA’s
RE103 u20 16 > | Motion for Judgment on the Pleadings 3739-3791
as to Plaintiffs” Claim E
Aug. 4 Reply to Response to TVA’s Motion
RE127 20gi 6 > | for Judgment on the Pleadings as to 4872-4897
Plaintiffs” Claim E
Sep. 9 Memorandum Opinion, 7enn. Clean
RE139 26(1))1 ¢ | Water Network v. TV4, 206 F. Supp. 5327-5368
3d 1280 (M.D. Tenn. 2016).
RE140 Sep. 9, Orc'ler re: Sept. 9, 2016 Memorandum 5369-5370
2016 Opinion
Nov. 18 Proposed Findings of Fact and
RE148 20i6 > | Conclusions of Law (Pretrial) by 5391-5478
Tennessee Valley Authority
Stantec, TVA Disposal Facility
RE164-17 | June 2009 | Assessment, Phase 1 Plant Summary, 6699-6752
Gallatin Fossil Plant
RE215 | 7 3%1273 > | Pretrial Order 8047-8060
RE226 Ja;r(l). 1277’ Joint Stipulation of Facts 8324-8329
Jan. 31, | Direct Testimony Statement of
RE229-11 75017 | Gabriel Lang 8534-8584
Jan. 31, | Direct Testimony Statement of Walter
RE229-2 2017 Kutschke 8585-8600
, Feb. 1, | Direct Testimony Statement of
RE230-T1 2017" | Elizabeth Perry 8077-8698
RE230-2 Feb. 1, | Direct Testimony Statement of John 2699-8714
2017 Kammeyer
: Jan. 30, : .
RE234 2017 Trial Transcript, Vol. 1 8742-8972
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Record Date Document Description Page ID #
Entry Range
Jan. 31, : .
RE235 2017 Trial Transcript, Vol. 2 8973-9196
- Feb. 1, : : .
RE236 2017 Trial Transcript, Vol. 3 9197-9407
Feb. 2, . .

RE237 2017 Trial Transcript, Vol. 4 9408-9576

: Feb. 27, : o S .

RE238 2017 Revised Exhibit and Witness List 9577-9591

Apr. 14 Proposed Findings of Fact and
RE242 2pO‘17 > | Conclusions of Law (Post-Trial) by 9627-9772
Tennessee Valley Authority
- Apr. 14, | Trial Brief (Post-Trial) by Tennessee
RE243 2017 Valley Authority P861-9888
Findings of Fact and Conclusions of
Aug. 4, | Law, Tenn. Clean Water Network v.
RE258 | 9017 | 7v4. F.Supp.3d 2017 wL | '0420-10542
3476069 (M.D. Tenn. Aug. 4, 2017).
Aug. 4 Order re: District Court’s Aug. 4,
RE259 &% 12017 Findings of Fact and 10543-10544
2017 o
Conclusions of Law
RE260 %uogi 74’ Entry of Judgment 10545
Sep. 5 Notice of Filing of Proposed
RE268 ) (1)3 1 7 > | Timetable for Compliance with the 10876-10885
Court’s August 4, 2017 Order
, Oct. 2, | Notice of Appeal by Tennessee ,

RE281 2017 Valley Authority 11016-11019
Documents listed
on the Appendix

RE238 Trial Exhibits have been
submitted to the

Court on disc.39

3% See suprap.5 note 5.
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FRAP 28(f) ADDENDUM DOCUMENTS

No. Document Description
1. Water Pollution Control Legislation — 1971 (Proposed Amendments to
Existing Legislation): Hearings before H. Comm. on Pub. Works, 92nd
Cong. 230 (July 20, 1971) (statement of Hon. William Ruckelshaus,
Administrator, Environmental Protection Agency)
2. 118 Congressional Record 10,666, 10669 (March 28, 1972)
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Jones, 8. Leary, director, Division of Water Quality Control, Tennessee
Department of Public’ Health; accompanied by Hon. Roy Albright,

State senator, Chattanooga, Tenn_. ____ . _________.___. 1882
Kemp, Hon. Jack a Representative in Congress from the State of New

Y O K e e e e 2204
Kinney, John, sanitary engineering consultant, Ann Arbor, Mich_.._._____ 1915

Klafter, Dr. Richard ., associate project director, assistant professor of
electrical engineering, Drexel University, Phlladelphla Pa.; Accom-
panied by Dr. Harold Cones, assistant profescor of marine smences Chris-
topher Newport College of the College of William and Mary, Williams-
burg, Va Jess Cranbley, law student, Washington Lee University, Lex-
ington, a Dr. Karl B. Schnelle, professor of environmental and air
resource engmeermg, Vanderbilt Umvergxtv Nashville, Tenn., and Dr.
Richard Swop, assistant professor of mechanical envmeermg, PMC
Colleges, Chester, Pa. . e 1491

Klein, Hon. John V. N.; chairman, Suffolk County Legislature, Long
Island, N.Y.; accompamed by John M. Flynn, commissioner, Suffolk

Count) Dﬁ)artment of Environmental Control___________._.__.______ 2249
Koch, Hon. Edward 1.,'a Representative in Congress from the State of

New York..._._________ e e e 957
La{}rr Martin, commissioner, Department of Water Resources, New York, - =

N Y o e e mm e 2037
Larsen, John 8., director, env 1r0nmental quality, Weyerhaeuser Co.,

Centralia, Wash________ 1796
Lee, William 8., senjor vice president, engmeenng and e¢onstruction, Duke

Power Co., Chdrlotte NG e e 1273
Lent, Hon. Norman F,a Reprecentatlve in Congreqs from the State of

New York.._______ - 600
Long, Hon. Clarence D, a Repreaentatne in Congrebs from the State of

\'Iaryland _______ E T U P S SIS S 1081
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MacDonald, Reynold C,, chairman of the Ameriean Iron and Steel FPoge
Institute. - - 17
MceClery, Hon

Robert, a Repreqentatwe in Congress from the Sta’ce of

Tlinols . e T 12
Mc\/Ia‘lon Thomas, director, Divison of Water Pollution Control Com- . .
monw ealt‘x of Massachusetts (speaking for Governor Sargent)___ ____. T 351
Mollohan, Hon. ‘Robert H., & Representa'mve in Congress from the State of -
West Vlrgm)a statement. - . oo .. T 608
Montague, Kenneth E., president, Texas Mid-Continent Oil and Gas
- (Association, Houston, TeX 1709
Mulligan, Kerrv chaxrman, Wadter. Resourccs Control Board; State of ’
California_ . o 266
Mpyers, Hon. John, a .Representative in Congréss from the State of
,uldlana ________________________________________________________ 604
leon David, instructor, department of. pohtlcal sclcnce, Pennsylvania
State Umversxty MeKeesport, Pa. . . oo ooe ol e 723
Obev Hon. David R, a Repmsentatne in Congress from the Eztate of
Wxsconsm ______________________________________________________ 2218
Ogilvie, Hon. Richard B., Governor of the State of Illinois, accompanied '
by William L. Blaser, Dlrector of Environmental Protectlon Apency, S‘Gate
of Tlinois_ . . . 944
Oswald, Dr. -William J., professor of public health and sanitary enmneer,‘ )
Umvexmty of California, Berkeley, Calif ___ . ________.____ .. __. 1863
Pankowski, Ted, director, envlronmental affairs, Izaak Walton League of ’
Amenca,, Ine., Washington, D.C___ .. ... P 1534
Pope, Carl, Washington rcpresenmmve, Zero Population Gxowth-.._-,_,- 365
Po(\)vell Hon. Walter E., a Representative in Congress from the State of 853
hio_ o i 5
Reid, Hon. Ogden R., a Representative in Congress from the State of
NeW YOFK. o oo & o " 808
Reid, Miss Barbara J., leglslamve dlrector En vnronmcmal Action, Inc., .
Washington, D.C . ol Il 854
Ruess, Hon. Henry S, a Repxe~(,ntat1ve in Congress from the State of .
Wisconsin - o e 2235

Reyvnolds, James J., presldent American Institute of Merchant Shipping. 1853
Rockefeller Hon. Nelson A, Governor, State of New York; accompanied
by Henry Diamond, commlssxoner, department of envtronment and |

Dwight F. Metzler, deputy comimissioner, State of New York_ . ______ 662
Roatenkowski, Hon. Dan, a Repze‘:enmblve in Congress from the State of
CTIENOIS _ L o e e 603

Ruckelshaus, Hon. William D., Administrator, Environmental Protection

. Agency; accompanxcd by Eugene Jensen, Deputy Assistant Admin-

~ istrator for Water Procrrama ______________________________ 3, BB, 169, 224

Shumway, F. Ritter, chalrman board of directors, Sybron Corp., Roch-

- ester, N.Y.; accompamed by Donwld J. Damlek attorney, Port Wash-
Ngbon, N Y o o e e e 1825

Smally, Donald J., chairman, ther Resources Committee of the Consult- - -
ing Engineers Councn, Sarasota, Fla.; accompanied by Larry Spiller,
Assistant Director, Water Resources Committée of the Consulting

Engineers Council, Washington, D.C_ ... ... _____ . oo l.____ 1045
Smith, Dr. Spencer M., Jr., secretary, Citizens Committee on Natural
Reaources Wa:,hmgbon D.Co e 1536

Smith, Hon. Don 8., Arkansas Public Service commissioner, Little Rock,
Ark, , Tepresenting the National Association of Regulcxtorv Utility Com. '
mxssmnera, accompanied by Paul Rodgers, chief counsel, National Asso-
ciation of Regulatory. UtlhtwComnns\loners, and Prof Eugene F.

- Mooney, chief counsel, Southern Regional Environmental Conservation_. 1990

Stastay, John A, preblden‘o National Association of -Home Builders; :
wccompamed by Carl-A. S. Coan, Jr., deputy legislative counsel, and
Bryan R., Landergan, director, Commumty Improvement, National
Aszociation of Home Builders__ . o ooooo_o e 1032

Steinfeld, Dr. Jesse L., Deputy Assistant Secretary for Health and Seientific
Affairs, Surgeon General Department of Health, Education and

Welfaxe Washington, D.C ________________________________________ 1584
Stephan, ‘Adm. Edward C., USN (Ret.), chairman, Marine Resoureces
Counctl . L s 2052
Tanner, Dr. Howard A, dlrector, natural resources, Michigan State Uni-
versity, East Lansmg, Mich. - 2026
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Thielke, John T., vice president, corporate and public affairs, ¥conomics
Laboratory, Inc accompanied by Thomas E. Brunelle, manager, Cor- :
porate Research Research and Development, Economics Laboratory , Page

____________________________________________________________ '1368
'hllmghast John A., executive vice president, engineering and construc- :
tion,. American Electric Power Service Corp., New York, N.Y.; accom-
amed by A. Joseph Dowd, Assistant General Counsel. - -z moeus 1313
TO\\(,[I William E., execum\'e vice presxdent Amencan Forestry Assocm- .
tion, Washmgton D.C o e e e 1533
Train, Hon. Russell E., Chairman, Councll of Environmental Quallty
.Lccompamed by T1mothy Atkeson, General Counsel and Alvin Alm,
staff director, Program Devclopment Lounml on Environmental
Qualiby . e e . 1558
Trimble, Vice Adm. Pn.ul E., president, Lake Camers Assocmtlon, Cleve-
fand, Ohio. - o - 1387
’luplmg, W. Lioyd, Washington representative, Sierra Clube oo 860

Vander Jagt, Hon. Guy, a Representative in Congress from the State of . :
. \Ixchlgan accompanied by Dr. John R. Sheaffer, University of Chicago. 437
\a(r;nk Hon. Charles A., a Representative in Congxess from the State of .
11 o U SO UG PR 81
Volcker, Hon. Paul A., Under Secretary of the. Treasury for Monetary
Affairs; accompamed by Frank Cavanaugh, Assouabe Director of the
Office of Debt ABalysiS. o oo e 51
Weitzel, William H., vice president and general managex Water Manage-
ment Division, Calgon Corp., Plttsbulgh Pa.; accompumed by Basel
Welder, marketing director, Water Management Division, and Ron
LaSasso, product manager, Water Management Division, Calgon Corp. 1483
Whalen, Hon. Charles W. Sr., a Representatlvc in Congress from the

State of Ohio. oo e e e - 837
Williams, H. G., president, Gulf Atlantlc Towing Corp., Jacksonville,
B o e e e e 1759

Winn, Hon. Larry, a Representative in Congress from the State of Kunsas. 1716
Wise, Harold F., ‘«Iember, Legxslatnc Committee, American Institute of

Plannels Washmgton D e 2283
Wolff, IIon Lester, a Representative in Congress from the State of New
08K e e 1679
Wrnght James F., executive director of the Delaware River Basin Com-
INESSION © Lo o o el 2223
Wrist, Peter B., Vice President, The Mead Corporatiou; accompanied by
Frank C. Severance, Dunnmgton, Bartholow & Mullis_ __ _____._.____. 1017
Young, Arnold L., attorney at law, Sparta, N.C., counsel for Allegham
Farm Bureau and North Carolina Farm Bureau. - - -~ ——...... - 1696
Zwick, David, project director, The Nader Water Pollution Project,
Washmgton, D C e 1148
' MATERIAL RECEIVED FOR THE RECORD
Adams, Edmund 1., Sparta, N.C., statement____._ ... .. ___..__.__. 1699

Ad‘lnh, J. A, Marme Biologist, Department of Research and Planning,
Pacific Gas & Electric Co., statement on Thermal Power Plant Site

Studies in California State of the Art—1971___ . ____________________ 1185
Awmerican Association of Port Authorities, statement_ . __ . _______.____._._ 2394
American Concrete Pipe Association, Richard E. Barnes, managing Direc-

tor, statemento .. . e 2382

Andre“ s, Jobn F., professor and department head, department of Environ-
mental svstema engineering, Clemson Unlver=1ty, Clemson, S.C.,

SERLBIMEN_ _ _ o e 1456
Barton, Weldon V., assistant director of legislative services, National .
- Farmers Union, statement_ . o L . o e 695
Benkert, Capt. William M., U.S. Coast Guard, Acting Chief of the Office -

of Marine Environment and Systems, statement_—-.__.___________ 1396
Bergland, Hon. Bob, a Representative in-Congress from the State of Minne- -

{012

Letter and attachments from Hon. Wendell R. Anderson, Governor
of the State of ‘Minnesota, re Clean Lakes Legislation____________ 2317
- Statement o o e ot e 963
Progress reports on study of Lake Salhe, Minn_______._._____. —--- 980
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VIIiI
Black, Charles A., on behalf 6f the American Water Works Association: Page
Letter. e 414
Statement_ . ___ e 386

Boating Industry Association and National Association of Engme and .
Boat Manufacturers, statement on marine sanitation dewce perform-
ance standards_ . __ L ____ < _______________________i_______.__. 821
Boggs, Hon. Hale M. ,a Representatwe in Congress from the State of Loui-
- siana, letter with attachments: 1. A report prepared by Louisiana State
geologist on underground industrial waste disposal system in Louisiana;
2. A letter from Commissioner J. M. Menefee of the Louisiana Depart- .
ment of Conservationre H.R. 8332____ . . ________.__ 2355
Bolling, Hon. Richard, a Representative in Congr(,ss from the State of
Missouri, letter to Chairman Blatnik with enclosed pxoposal of the

Conference of State Sanitary Engineers. .. ________________ 2371
Boo, Hon. Ben, Mayor of Duluth, Minn., statement. - . ._____._______._ 1408
Bosley, Dr. Patrick G. H. J., health officer, Lyon County, Balaton, Minn: :

Statement_ ___.__.____._.___._______________ L2112

Minnesota State Regulations—Minnesota Pollution Congrol Ageney— -
Division of Solid Waste—Regulations for the Control of Wastes
from livéstock feed lots, poultry lots and other animal lots, Apnl ;
107 e - 2196
Considerations arising from the contamination of rural water (lakes,
rivers, county ditches, and the water table) from untreated human
and animal excrement: with some observations on ways to improve
this water quality by &pecxal emphasis on feedlot run-off control

PIOGTATNS - | L oo o oo 2201
Minnesota regulations relating to health (1960 edition)_.____._______ -
Laws relating to the Minnesota Pollution Control Agency (Lhdpters

115 and 116, statutes 1969) - .- _ . ... *

- Your Minnesota Pollution Control Agency, July 1971._____ . ______ *
Comprehensive sewer-water study—=Lyon County, Minn. __._._____ *
Brehm, Stuart H., Jr., secretary-executive director, Sewerage and Water :
Board of New Orlean%, statement_ . _ o e 1543 -
Buggie, Frederick D., marketing manager, Technicon Industrial Systems,
ebber ] 2407
Byrd, J. Floyd, statement on behalf of Manufacturing Chemists Associa-
B OT e e e e 1134
Byrd, Richard C., general counsel, Interstate Qil Compact Commission,
statement and exhibits. oo . . 1717

Campbell, Lorne R., attorney at law, Independence, Va.; counsel for
Grayson County Board of Super‘.’lsor Grayson County Sechool Board,

Grayson County, Va., statement. . ____ . ____________._____..___.. 1703
Canham, Robert A., executive secretary, Water Pollution Control Federa-

tion, Washington, D.C, statement_____________________________.__... 428
Capparelli, Ralph. C., State Representative, 16th District, State of Illi-

nois, statement_ . . o 2367

Chapma,n Gale, vice-president, Upper Mississippi Tomng Corp Minne-
apolis, Minn:.
Certificate of analysis—efliuent water for Wilson sewage unit of boat

sanitation system at National Marine Service, Hartford, IN.______ 1778
Draft amendment. - .. L. 1785
Supplemental statement—sewage disposal—river towboats in inter-

state commerce. .. . ..o e 1794

Chemical Engineering, August 23, 1971, article “The CPI’% Cost of Meet-

. ing Environmental Standards” - __ ________ . __.__. 1130
Chippewa National Forest, statement________________________________ 1451
Clapper, Lewis 8., director of conservation for tho National Wlldhfe Federa-

tion, statement and resolutions. _ . _ i ‘1514
Clarke, James F secretary, Mlarm Valley Water Quality Commlttee,
Payton, Ohio, statement .- .. _____ 1o~ - 848
Clausen, Hon. Don H., a Representative in Congress from the State of
Call 1f0rma
Letter to Attorney General John Mitchell re testxmonv of American
Waterways Operators._ __ __ ___ e 1171
Reply from Department,of Justice 1171

* Retained in committee file.
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Clayton, Hon. Bill, member of the Texas Legislature and chmrman of the
_Task Force on National Resources of the Intergovernmental Relations Page
‘Committec of the National Legislative Conference, letter.-.__.___._ . 2365
Clusen, Mrs. Donald E., chairman, Comrmittee on Environmental Pro-
gram and Pro;ects League of Women Voters of bhe United States, state-
Ment e i 1683
Coffey, John J., Senior Associate for National Resources and Environ-
mental Quality, Chamber of Commerce of the United States, state-
B 311 8 SN PP 1381
Collier, Shannon, Rill and Edwards, memorandum of law re: summary an-
alysis of citizen suit provisions of National Water Quality Standards
Act of 1071 . e 1737
Consulting Engineers Council:
Supplemental statement re “Bond market varied for public works

Projects’ o e 1076
Comments on proposed Water Pollution Control Legislation as it
relates to changes to industry_ . L .. 1079

Cérdova, Hon. Jorge L., Resident Commissioner from Puerto Rico, letter
presenting statement bv Mr. Cruz A. Matos, exccutive director of the
Environmental Quality Board of Puerto Rieo_ . .. . ____________ 2375

~ Coulter, James B., deputy secretary of the Maryland State Department
of Natural Peﬂources, statement presented June 15, 1971, at House
Public Works Commlttcc hearing on “Oversxght of the Water Pollution
Control Program’’ - _ e 904

Coyv, L. Bennett, general manager and secretary, the Miami Conservancy
stbru,t Dayton, Ohio: response to questions posed by Rep. Fred

Schwengel ______________________________________________________ 846
Crawford, W. Donham, president, Edison Electric Institute:
Supplemental statement. .- . 1357

Expected summer 1971 percentage distribution of capability sources by
type of prime mover for the 8 FPC regions and total contiguous
TUnited States, forecast by the EEI Electric Power Survey Commit-

teeasof April 1, 1971 L e 1183
Curran, Hon. Frank, mayor of the city of San Diego, Calif., letter.____.__ 2366
Daley, Hon. Richard J., mayor of the city of Chicago, Iil.:

Letber e 787
Statement . . e 757
Danilek, Donald J attorney-at-law, Port Washmgton, N.Y,, statement
and exhibits— . oo ] 1842
Dartmouth College, the Thayer School of Enginecring, Hanover, N.H.
A. 0. Converse, prcfessor of engineering, letter with enclosure.._______ 2335

Department of Housing and Urban Development (H.U.D.):
Grants for basic w -ater and sewer facilities; analysis of sewer projects:

Program activity by Hscal year___ . _ __ e 1962
Cumulative distribution of approvals by States, as of June 30,
107 e e e e e e e 1962
Public facility loans program; analysis of sewer projects:
Program activity by fiscal vear. . e 1963
Cumulative distribution of approvals by States, as of June 30,
10T o o e e 1964
Public Works planning advances program____-_ - ... ___.l.__.... 1964

Transmittal notice CD 6220.2A° Procedures bv which prehmmarv
applications for grant assistance under the water and sewer grant
program are to beevaluated . _ __________ . ________________ . ____ 1956

Public Werks Planning Advances, statement_ . __ ... __.._.. ... 1973

Research and demonstration projects relating to utilities construction. 1881

Transmittal notice June 30, 1971, issuing procedures by which prelim-
inary applications for grant assistance under the Water and Se“er
Facilities Grant Program are to be evaluated._________._______.__ 192

Water and sewer projects—Distribution of grant approvals by type
facility, as of June 30, 1971 il 189

Dienhart, Arthur, vice pre<xdenc of Engineering for Northern States
Power Co. ., Minneapolis, Minn., statement___..________________ . _..__ 1216

Dingell, Hon. John D., a Representative in Congress from the State of
Mlchxgan

January 20, 1971 letter to Governors of various States requesting -
their comments on the Clean Water Restoration Act of 1966 and
the Federal program of assistance authorized thereunder_____.____ 507
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Dingell, Hon. John D.—Continued
Replxes from States: . Page
Alaska—William E. Egan, Governor .. ... .oovcevueuee onon- 509
Arizona—Jack Williams, Governor_ - . e aaoo 511
Arkansas—S. Ladd Davies, director, Arkansas Water Pollution
Control Commission_ . .o e e e 511
California—Ronald Reagan, Governor_ ... ... ... . 512
Colorado—John A. LO\e GOVErNO e v - 513
 Delaware—Austin N. Heller, secretary, State of Delaware De-
partment of Natural Resources and “Environmental Control.. 513
Georgia—Jimmy Carter, Governor_ _ . ________._._ .- ____.._. 316
Hawaii—John A. Burns, Governor_.... .o oo oo . 516
Idaho—Cecil D. Andrus, Governor_ - . .. ___....._. 517
Indiana—Edgar . Whitcomb, Governor ... .. _._ ... 517
, Kentucky—Louje B. Nunn, Governor.__ ..o oo oa 518
Maine—Kenneth M. Curtis, Governor_ _._ .. ... ______. 518
"Marvland—Marvin Mandel, Governor__ . ______.__.____.._._. 520
Massachusetts—Francis M. Sargcnt Governor_. .. oo oo- 520
Michigan—William G. Milliken, Governor__._.____..______ .. 508
. Minnesota—John P. Badalich, -P.E., Iixecutive Director, State
.of Minnesota Pollution Control ABeNneyY o oo i 522
Mississippi—John Bell Williams, Governor_ - _____________.... © 522
Missouri~—Warren E. Hearnes, Governor. . ___ ... ______.. 522
Montana—Forest H. Anderson, Governor_ ... ... ____.._ . 523
Nebraska—J. James Exon, Governor_ _ . ... oo coooomaax 523
New Hampshire——Walter Peterson, Governor..._._.__._..__. .- 524
New Jersey—William T. Cahill, Governor__.______________-_. - 524
New Mexico—Bruce King, Governor ________________________ . 225 .
Nevada—Mike O’ Callaghan, Governor.__ ... ________._.- - 526
North Dakota—William L. Guy, Governor__________._______.. 527
Pennsylvania—Milton J. Shapp, Governor._.__. e 527
Tennessee— Winfield Dunn, Governor_.____..__._ e 528
Texas—Preston Smith, Governor__ . _ .. ___________.______ ... 9d29
Vermont—Deane C. Davis, Governor._ . _ .. .. cocomooonon 529
Virginia—Lynwood Holton, Governor___ __ e 531
Washington—Daniel J. Evans, Governor_._ ... _...____ .- 532
West Vuomla—-Arch A. T\’[nnrc, Jr., Governor_.._._..._ ... oo-- 533
Virgin Islands—Melvin H. Ev ans, Governor_ ___ .. _.._.___._._ ... 534
District of Columbia—Walter E. Washmgton Mayor-Commissioner. 535
H.R. 6722, a bill to amend the Federal Water Pollution Control Act_. 536
Press Sta,tement March 24, 1971: “$25 Billion Clean Water Program
is proposed in legislation bv Congressman Dingell” . _ . ___________ 583
Congressional Record remarks, March 24, 1971: “Federal Water
Pollution Control Act’’ e 584
Joint statement by Michigan State Representatives Thomas J.
Anderson and Warren N. Goemaere, co-chairmen, Michigan House
Committee on Conservation and Recreation. . .. ... ____. 500
Dow Chemical Co., statement__.. . ... ____:.___ e m 2352
Drew, H. R. director of research, Texas Elecmc Sernce Co., Fort Worth,
: Tex statement - o e e e 1241
Drlnan, Hon. Robert F., a representatwe in Congress from the State of
Massachusetts, statement. _ . _ - _____ ... __..- 11691
Egan, John E., president, board of trustees, Metropoht‘m Sanitary District
-of Greater Chlcago statement._ il oo, 792
Edison Electric Institute: Projected gro-:s margms—-Qummer 1971 ... ‘1183
Enviropmental Protection, Agency ( EPA): .
Construction funds for mummpdl wasté treatment facilities_ _ __.___. - 205
- Frozen funds, comments,on__ . ... .. oo ooon 186
Grant funds needed for applications in EPA regional Office vs. State
appiications FY 1972 3 (throu«h 9/30/71) under continuing resolution. ¢]
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XV

Environmental Protection Agency (EPA)—Continued
Joint Agreement for inter-agency coordination between the Depart- N
ment of Housing and Urban, Development and the anu‘onmental Page

" Protection Ageney . .o e 42
Major project needs as of lJecember 31, 1970~f1c;cal yvears 1970- l9/4

(I NUY., N ool il S 108
\/Iumcnpal waste treatment needs, July 1910 ______________________ .88
Need for collector {(collecting) SEWOIS - b - 115

New York State- allocations since reimbursements prOJects were
permitted under Section 8 of Federal Water. Pollution Control Act. 203

Replies to Committee questions on Ocean Dumping_ . ______.____. 220
Replies to Committee questions on construction, credit, and financing., 128
Research programs, list of projeets.____ .. __________. 223
Responses to questions posed by Congresswoman Abzug..__________. 212
State water pollution control program percentage of Federal grants

for State programs as compared with facilities construction grants. 205
Summary of Alternative Financing Study . ... ____._._____ 38
Total and Federal share of construction costs S-vear period, fiscal

vears 1067107 1 Lo e 205
Water resources planning funds WS _ o oo 209

Flynn, Hon. John M., Commissioner; County Department of Environ-
mental Control, Long Island, N.Y.:
Projected effect on residence and commercial tax 1a.tes~—50uuhwest

Sewer District, Suffolk County, N.Y .= 242
Estimated prOJect cost with Federal and State aid disposal facilities. - 243
Gammelgard, P. N., senior vice president, Public and Environmental
Affairs, Americ:m Petroleum Institute, statement. . .. ___________._ 739
General sgreement between the Department of Agriculture and the ’
Department of Housing and Urban Development. . _____.___. 2108
General Technical Services, Inc.,, Upper Darby, Pa., S. Z. Cardon, -
A. Therall, statement_ . e ieaao 2413
Georgia Chnmbe: of Cominerce, Athmta, Ga., John Erickson, chairman,
letter to Rep. Robert G. Stephens, Jro_ o _..- 2373
Gibbs, Charles V., president and director, Asscciation of Metropolitan
Sewerage Agencies, and executive director, municipality of greater Seattle. 913
Gilbertson, Wesley I2., deputv secretary for Environmental Protection and
Regulation, Commonwealth of Pennsylvania, draft language pertaining
to Section 403, Federal Enforcement; Section 404, Interstate Pollution;
and Section 405, Remedies Preserved ______________________________ 1007

Gilliland, James C., director of environmental control, Climax Molybde- -
num Co. o statement on behalf of American Mining Congress .......... 2398
Gosselin, Robert E., M.D., Ph.D,, Irene Heinz Given Professor of Pharma-
cologv Department of Pharmacology and Toxicology, Dartmouth

Medical School, Hanover, N.H., statement_ . _ . ___ ... _.__._ 2400
Gottstein, Leland E., P.E., president of American Pipe Services, Inc., a

onsultmg englneermg firm of Minneapolis, Minn., statement_ . .. ___._. - 2060
Graeser, Henry J., director of the Dallas Water Utilities Departnent of

the City of Dallas Tex., statement _ . e 417
Hall, Richard M., staff attorne\’ National Resources Defense Council, :

StAtemMEent . o e 1746

Hammerschmidt, Hon. John Paul, a Representative in Gongress from the
State of Arkansas:
Letter from Carl E. Wright, chairman, Arkansas Department of

Pollution Control and Ecology - . ... . 733
Letter from 8. Ladd Davis, Director of Arkansas Department - of
Pollution and Eecology, to Gov. Dale Bumpers_ . ... ... ___.._ 734

Harrington, Hon. Michael J., a Representatwe in Congress from the
State of Massachusetts:

Statement . o ... 704
Letter to Lt. Gen. F. J. Clarke, Chief of Engincers, U.5. Army Corps }

of Engineers, July 9, Y971, ... 712
Wthmgton Smr art;xcle of July 9, 1871, “Secret Stamp for Pollu- :
LR U+ U U Sy U 713

Harris, Wayne M., cham nan, Air and Water Pollumon Committee, Monroe
County Conservamon Council, statement
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Harsha, Hon. William H., a Representative in Congress from the State of
Ohio:
Letters to and letters from Council on Environmental Quality; Dept.
of HE. W, P. H. Scrvice Food and Drug Admin. responding Page
to question relative to phosphates and detergents.________ . _____ 781
Haun, J. W., viee president and director of engineering, General Mills,
Inc.:

Statement on behalf of National Association of Manufacturers. _____ - 1089
EPA memorandum to all acting regional administrators. Subject:
Permit program—Effinent control_ . . _______.__ 1101

Memorandum of opinion, U.S, Court for Western District of
Pennsylvania United States va. Pennsylvania Industrial Chemical
Corporation . . _ . e 1116

Hillis, Julia, Sierra Club, San Franecisco, Cal.:

An article entitled ‘‘An Environmentalist Views the Energy Crisis’'—

An Address to the American Nuclear Society, by Michael Me-
Closkey, Executive Director of the Sierra Club._ ... ___ . ___ 2261

Testimony of Michael Mc¢Closkey for the Sierra Club, bhefore the

House Committee on Interstate and Foreign Commerce, May 27,

107 L o e e e e 2268
Memorandum on Required Tanker Traffic to Exploit Alaskan North
Slope Oil - . e 2273
Letter from Gordon Robinson to Congressman McCormack October 7,
10T o e e 2275
Testimony of Dr. Bugene V. Coan for the Sierra Club, hefore the
Senate Subcommittec on Oceans and Atmosphere_... ..o ... 2277
Statement . - . e 2237
Houghton, A. J., president, Water and Waste water Equipment Manu-
facturers Assoeiation, Inc., letter supplementing testimony._... ... __ 894
H.R. 5970 To establish an environmental financing authority to assist in
the finanving of waste treatment facilities, and for other purposes.__ .. HK
Secretary of the Treasury, report on_ . ... o oaa 57
Indians & Michigan Eleetric Company, vs. William D. Ruckelshaus,
Supplemental complaint for Injunctive and Declaration relief_ ... __ 1333
International Committec of Passenger Lines, Vincent A Demo, chairman,
New York Committee, etter_ _ _ . 2369

Investment Bankers Association of America:
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- WATER POLLUTION CONTROL LEGISLATION—1971
(Proposed Amendments to Existing Legislation)

TUESDAY, JULY 20, 1971

House oF REPRESENTATIVES,
CommrrTEE oN PuBric Works,
Washington, D.C.

The committee met at 1:10 p.m., in room 2167, Rayburn House Office
Building, Hon. Ray Roberts, presiding.

Mr. Roserts. The committee will be in order. , :

This afternoon we are starting the second week of our legislative
hearings on water pollution control. We are seeking out the most ex-
pert opinions on specific legislative proposals to implement.the needs
of the program. L :

Last week, we heard from William D. Ruckelshaus, Administrator
of the Environmental Protection Agency, and Paul A. Volcker, Under
Secretary of the Treasury, on a number of subjects, including the prob-
lems of waste treatment facility construction, State programing grants,
a proposed environmental financing authority, ocean dumping, and
land use. )

This afternoon, Mr. Ruckelshaus will answer questions based on his
testimony on ocean dumping and land use. '

Thereafter, we will hear from a delegation from New York who
wish to discuss a serious water pollution control problem in Suffolk
County, N.Y. ‘

Mr. Ruckelshaus, we know you have spent an awful lot of time be-
fore this committee, and others. We appreciate having you back.

. Mr. Ruckersaaus. Thank you, Mr. ghairman. I am delighted to be
ere. ,
. Mr. Roeerts. Counsel. :

Mr. EpeLman. We have some questions we would like to ask yvou,
sir, with regard to ocean dumping. : )

At the present time, under the existing law, if someone proposes to
dump any type of material in the Great Lakes or the estuaries, is he
required to obtain a Federal permit first ¢

r. Ruckersgaus. The answer to that is not entirely clear, but gen-
erally no, and I could get—there is a permit procedure which the Corps
of Engineers has instituted under the 1887 act in which there are some
controls over ocean dumping, but we do not have any general permit
procedure. :

Mr. Epermax. Excuse me, Mr. Ruckelshaus. I was referring only to
the Great Lakes or the estuaries. We were not discussing the oceans
yet. The question was: At the present time, under existing law, if
someone proposes to dump any type of material in either the Great

(219)

86
ED_002724_00000029-00100



Case: 17-6155  Document: 31 Filed: 01/30/2018  Page: 101
220 '

Lakes or in the estuaries, is he required to obtain a Federal permit?

Mr. RuckeLsaaus. My answer remains the same. I think the answer
is “No.” If there is an outfall into there, he is in violation of the Refuse
Act. He may be subject to water quality standards, and if he dumps,
in fact, he may be in violation of the Refuse Act.

Mr. EDELMAN. Well, we have a series of questions on ocean dump—
ing, Mr. Ruckelshaus. I would just defer to the chairman, and I would
suggest that rather thin asking them here, it might be better if we
give them to you for answering, because I think they all hinge around
the answer to that first question.

Mr. Roserrs. Without objection, the questlons will be sent to Mr.
Ruckelshaus. The replies, when received, will be made a part of the
record at this point.

(The information follows: )

QUESTIONS POSED BY THE PUBLIC WoRKS COMMIITEE, AND REPLIES RECEIVED FrOM
THE ENVIRONMENTAL PROTECTIOR AGENCY ON OCEAN DUMPNG

Questwn 1, At'the present time, under the exisling Zaw—-—tf someone proposes to
dump any type of material in the Great Lakes or the Estuanes—w he reqmred to
obtain a Federal permit first? If so, from whomf .

" Answer. 33 U.8.C. 407 provides that it is unlawful to deposit any refuse matter )
into the navigable waters of the United States (which would include the Great
Lakes and the Estuaries) without a permit issued by the Secretary of the Army,
33 U.S.C. 443 réquires the owner or master of any scow or boat which takes on
board any refuse matter in thé harbor of New York, Baltimore or Hampton Roads,
to obtain a permlt from the supervisor of the harbor (an officer of the Corps of
Engineers) ‘prior to transporting 'such refuse matter to the place of deposit.
33 U.S.C. 419 authorizes the Secretary of the Army to prescribe regulations to
govern the transportatwn and dumpmg of any refuse materials into any navigable
waters, whenever in his judgmént such regulatlons are reqmred in the interest of
nav1gat10n however, 33 U S. C 419 does not require a permit for such transporta—
tion or dumping. '

Question 2. Prior to gr(mtmg this permit in the Great Lekes and the Hstuarigs,
isw’'t the Corps of Hngineerg required to ascertain' that the applicant has dn
appropriate certification from the State or States in whose waters it is propoged
to dump the material that it will not violate applicadble water quahty standdards?

Answer. Yes, under section 21 (b) of the Federal Water Pollution Control Aét,
provided that water quahty standards have been established for the waters in
question.

Question 3. Can anyone dump any type of material within the territorial waters
(3-mile limit) of the U.S. without obtaining e Federal permit from the Corps of
Engineers? Doesn't the same requirement for a State certzﬁcatwn apply within
the 3-mile limit? If not—thy not?

Answer. The provisions of 33 U.8.C. 407 and 33 U.8.C. 419, referred to in the
answer to Question #1, apply to discharges within the three-mile 11m1t and the
requirement of a State certification also apphes to such discharges. -

Question 4. Is there any similar requirement to obtain a Federal permit .for
dumping in the ocean beyond the 3-mile limit ¢ .

Answer, The provisions of 33 U.S.C. 443, referred to in thé answer to. Questxon
No. 1, apply to dumpmg wherever carried out, provided that the refuse material
which is duniped is transported by scow or boat from one of the three harbors to
which the statute applies.

Question 5. Tsw't it accurate to state that the only area not presentby regulated
is beyond the 8-mile limit? (Recognizing that the Supermsory Acts have lmmted
application beyond the 3-mile Timit)

Answer. No, since, although 33 U.S8.C. 407 contains-authority to regulate in-
termittent dumping from vessels within the three-mile limit, the Secretary of the
Army by and lalge has not 1mp1emented that statute as it appears to such
dumping.

' Quesion 6. Does ‘EP A review the applications for permns? :

Answer, A Memorandum of Understanding between the Secretary of the In-

. terior and the Secretary of the Army dated July 13, 1967 calls for review by
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Interior of permit applications for dredging, filling, excavation or other related
work in navigable waters of the United States. The Memorandum of Understand-
ing calls’ upon Regional Directors of the Interior Department to advise Distriet
Engineers whether the-work proposed by the permit applicant, including the
- deposit of any material in or near any navigable waters, will violate applicable
.water quality standards. In view of the transfer in 1970 of the Secretary of the
Interior’s water pollution control functions to the Administrator of EPA, the
foregoing provisions of the Memorandum of Understanding are no longer applic-
able, and no memorandura has been concluded between the Administrator of
EPA and the Secretary of the Army fo take itg place. However, BPA is presently
reviewing permit applications as though the’ terms of the 1967 Memorandum of
Unaerstandmv were applicable,

Question 7. Has the Corps of Engineers granted any permits for dumping
where BPA has objected to the issuance of such permits? If the answer i8 yes,
pleased describe edch such occurrence.

Answer. EPA and its predecessor agency, the Federal Water Quality Adxmms-
tration, have had disagreements with the Corps of Engineers over whether par-
ticular permits within the ambit of the 1967 Memorandum of Understanding
should be granted, and over the terms of such permits. However, it is believed
that there have been few instances, if any, in which a permit has actually been
issued over EPA/FWQA objection. By and large, tliese disagreements have been
resolved on the regional level in accordance with the terms of the Memorandum
of Uncerstandmg, and it would be necessary to consult regional files to docu-
ment instances in which a permit has been issued over EPA/FWQA objection.

Questwn 8. Under the proposed edministration legislation on ocean dumping,
_what agency would be responsible for the administration of the Refu@e Act Per-
mit program?f

Answer. The Corps of Engineers Would have prunary admlmstratlve respon51—
bility.

Question 9. If the Corps i8 to be responsgible for the Refuse Act program han-
dling discharges from fized sources which is obviously e major source of pollu-
tion—awhat is the justification for EPA being given authority to grant permits
from moving sources? Why should another Federal agency be layered into the
structure? Or do youw believe EPA should hm/e the permit authority .for clw-
-charges from all sources?

Answer. Ideally, EPA should have the permlt authority for discharges from
all sources. The Refuse Act Permit Program was conceived in 1970 as an admin-
istrative effort to achieve maximum utilization of pollution'control legislation
already on the books, and under that legislation, the permit issuing authority for
discharges into navigable waters was lodged in the Corps of Engineers (33
U.S.C. 407). However, the enactment of new legislation to confer regulatory
authority where none presently exists is an entirely different matter; accord-

.ingly, the Administration’s bill to regulate ocean dumping confers the permit
issuing authority upon EPA, the agency best equipped, by virtue of its environ-
mental expertise, to admmxster such a program.

Question 10. Whai would be the obligations in merely amending the River and
Hurbor Act of 1899 to 1905 to extend the 3-mile limit and to require the Corps of
Engineers to work with HPA? What expertise or emperience does EPA have
in administering a permit program?f a policing program?

A, EPA believes that, if a comprehensive ocean dumping policy is to be im-
plemented etxending beyond the three-mile limit, it should be administered by
EPA, the Federal agency .charged with primary responsmlhty for environmental
protectxon While it is true that EPA has had limited experience to date in
adnnmstermg a permit program, it is not believed that.that is a very compelling
argument in favor or conferring an.expanded permit issuing authority upon
the Corps of Engineers, since the Corps is not primarily an environmental agency
and itself has had very limited experience in administering a permit program,
at least insofar as dumping is concerned; until the recently announced Refuse
Act Permit Program, the Refuse Act was largely unimplemented, and the Per-
mit Program is still in its preliminary stages. So far as policing is concerned,
the Administration has proposed that this be carried out by EPA in conjunc-
tion with the Coast Guard.

Mr. EpeLman. The second series of questlonc CONCEerns ]and use.
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The other day, you stated that EPA could carry out the responsi-:
bility for water pollution control more effectively as effective controls
were established under land use. : : ‘

Do you believe, in fact, that in the long Tun you can effect any.
significant major improvement in the water quality situation without-
going to land use controls? L .

Mr. Ruckersaaus. Well, T don’t know that I would go quite that
far, but I think it is essential that we view the problem of water pollu-
tion and degradation of the environment in general as a totality, and
clearly, there needs to be much more sophisticated intelligent applica-
tion of the principles of proper land use if we are ever going to really
come to grips with this problem as a whole.

Mr. EpeLmax. The administration’s proposed legislation would au-,
thorize the Secretary of the Interior to make land planning grants
for the development of State land use programs. If water quality
improvements are one of the eventual paramount objectives of this
land use policy program, can it be effectively implemented if its plan-
ning is separate from water resource plahning ¢ .

Mr. Ruckrrsaauvs.. Well, T think that certainly water quality is a
major goal of the program, and in making the frants for land use
planning, T would assume that the Secretary would attempt to insure
that water resource planning was integrated into the planning re-
lating to the land-use grant. o o _

T am stating that you have to plan in a total sense if you are going
to do it effectively. ' C _ ' A

Mr. Eperyan. Could you specify the nature of the land use con-
trols that you feel the States would have to implement in order for
a State land-use-control program to be satisfactory to EPA for water-
“quality protection ? : A .

Mr. RuckeLsmaus. Well, I think, in general, there would have to be
some assurance on the part of the States that they had taken into ac-
count all of the water-quality problems that might result from their
land-use plan, and that they had taken into account ahead of time
the. need to protect those areas of critical environmental concern
which are described in the act itself as estuarine areas, coastal Zones,
and flood plains. So in order for a plan to be acceptable to EPA we
would have to have assurance in the overall State plan itself that they .
had given adequate consideration to these areas and that water quality.
standards and water quality in general would be protected. . '
. . Mr. EpELMan. What research is currently being undertaken either
by EPA or under its sponsorships in the area of the total nonpoint
source and agriculture waste management question as it affects water

uality ? . ' ‘
d Mr.yRUCKELSHAUs. Mr. Jensen may be able to give a more complete
answer to that. :

Mr. Jensen. We have quite a variety of research programs that are
dealing with waste of one kind or another. Sediments and waste from
the forest industries, and other programs dealing with the restoration
of strip mines and the avoidance of sedimentation and acid runoffs
from these strip mines. We could provide, of course, a complete listing
of these projects, i1f you so wish. .

Mr. Rorzerts. If you please, we would like to have it for the record.

(The information follows:) :
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‘Division of Sponsored Programs, “Elodlbllxty of Urban and Suburban Construc- 79, 155,00 75,198.00
Purdue Research Foundation, tion Site Subsoils as Predicted by Chemn:a)
. Mineralogical and Physical Parameters.”
WUniversity of Maryland School of Jaw._ “‘An Analysis of the Legal Problems in Reclama- 44, 523,00 42,247. 00
tion of Mines in Appalachia.’ :
‘West Virginia Board of Regents, West  “‘Mining Operations for the Reduction of Harm- 87,543.40 83,166.23
Virginia University. ful DramaFe from Underground Coal Mines.’
+Commonwealth of Peansylvania, ‘‘Use of Gel Material for Sealing Deep Mine 205, 000, 00 143, 500. 00
Department of Mines and Mineral QOpenings.’”
fndustries.
[ T ““Yse of Latex as a"Soil Sealant to Control Acid 259, 770.00 181, 835.00
Mine Waste Drainage.’”
sland Creek Coal Co oo meannuana. ‘A Demonstration of a New Mining Technigue 831, 770.00 582, 239.00
ta Prevent the Formation of Mine Acid in an .
Active Deep Mine,” ’
@ommonwealth of Pennsylvania, “‘Abatement of Acnd Mme Drainage Pollution by 39,426.00 ~ 27,598.00
Department of Mines and Mineral Reverse Osmosis.”
Industries. ;
D0 e e e caam e na———— “Feasibility of the Purification of Amd Mine 15, 000,00 . 10, 500. 00
Water by a Partial Freezing Process.”
+Carnegie-Metlon University........... “‘Acid Ming Drainage—Pilot Plant Evaluahon . 63,910.00 57,518.00
‘Tyco Laboratories, Inc___ . “Slhcate Treatment of Acid Mine Wastes”'____. 55,412.00 55,412, 00
Catalytic Construction Co_ __ --~. "Tieatment of Acid Mine Drainage’’........... 327,629.00 327,629, 00
President and Fellows of Harvard “‘Microbial Mediation in Generation of Acid 27,018.00 25,667.00
College. Mines Wastes"’.
. "Horizons, In€. ool “Treatment of Acid Mine Drainage" .. ... i..... 49, 300. 00 49, 300. 00
tHalliburton Co “Research, Development and Field Testmg of  328,830.00 328, 830.00
Mine Water Pollution Abatement Methods,”
Trustees of the University of Pennsyl- ‘‘Stream Quality Preservation Through Urban 54, 126.00 37,380.00
vania, Land Use Management: Legal and Govern-
ment.” :
Whiversity of Texas. ... .ecoamunnuns “l\gxxmg and Dlspersion of Contaminanis in 28, 536. 00 25,942. 00
eservoirs.’ S
‘National Association of Counties, “Community Action Guide for Erosmn and Sedi- 56, 543. 00 41,343.00
Research Foundation. mentation Control.”
‘State of Maryland. _. ... commneneeo.. “Demaonstration and Quantitative Evaluation of . 432, 000.00 280, 000. 00
Storm Water Erosion and Sediment Contml
Practices in a Developing Urban Area.”
University of Denver................. “Abatement of Mina Drainage Pollution from 22, 465.00 21, 340.00
Mines of the Rocky Mountains.”
Commonwealth of Pennsylvania “‘Trough Creek hmestone Barrier Instaliation  233,460.00 28, 160,00
Pe arttmen’t of Mines and Mineral and Evaluation,”
nduystries.
Dhéo stgte University Research “Péastlcade Movement From Cropland into Lake 25,205.00 23,431.00
oundat
Colorado State Universy. cccvvveuna. “GPrand :/alley Salinity Control Demonstration 80, 489. 00 76, 053. 00
rojec
Oregon State University.....cco.eee. ! ng"d'es on Effects of Watershed Practices on 50, 575. 00 37,552.00
treams,
-Michigan State University....._...... “Sail Modification for the Denitrification and 141,184.00 93, 852. 00
Phosphate Reduction of Feediot Wastes.”
Desert Research nstitute. ooonoonn. .o “Effect of Waler Management on Quallty of  140,290.00 127,470.00
Ground Water and Surface Recharge."”
State of California. —.oeeoooouunannn. “leljtnent Removal From Agricuitural Waste 176, 600.00 53, 000. 00
aters.”
Bureau of Reclamation, Department “Prediction of Mineral Quahty of Return Flow 150, 000. 00 150, 000. 00
of the Interior. Water from lrrigated Land.’ .
Bureay of Reclamation. _.___...__.._ “héomtonng Herbicide Residues in rsigation 60, 000. 00 60, 000, 00
stems.
-Colorado State University. ... .. "Grand Va|ley Salinity Control Demonstration 80, 489.00 76, 053. 00
Proj
Alabama Agricultural and Mech. *‘Nutrient Inputs to Streams from Fertilizers™._ 62, 667.00 59, 532. 00
College.
South Dgakola.State Uaiversity. . ...... “O'{Janhﬁcahon of Pollutants in Agriculiyral 58, 330.00 55,330.00
“Cornel! University........o.oo.... “Av;vgncultura! Contributions to HNutrients in 160, 883.00 147, 768.00
-National 0i} Recovery Corp_.e.uonnu. “D tration of the Complete Conversion of 1,678, 104.00 387, 331.00
Crankcase Waste Oil into Useful Progucts— .
Without Producing Pellutant Material,””
AVCO-Economic Systems. ..ol “‘Develop the Relation Between Land-Use 119, 281.08 119, 281.00
Practices and incidence of Pollution in Urban .
Storm Water.”
Texas Technological College. - .oooo.. ““Distribution of Nitrogen in the Ground-Water ... ____._ 35, 364.00
Zone Below Feed-Lots, Texas High Plain."”
d.ake Tahoe Area Couniti. .commecanvax "Eutaophlllcation of Surface Waters—Lake _ 60, 400.00 57, 375.00
ahoe.
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IN-HOUSE RESEARCH ACTAVITIES (RELATING TO NONPOINT SOURCE POLLUTION CONTROL)

. Program area . Laboratory : Tite = - . . Man-years
Forestry and logging......... Corvallis, Oreg...... Log storage inwaterways______ .. . _...____ ... _ .0.2
s . : Forest fertilization practices__ .. .1
Athens, Ga.__.__... Pesticide and fertilizer runoff_________.___ . -1

 Agricultural runoff o .. .. do._... ---. Control of pesticide runoff by improved mara 6.0
Irrigation return flows.._.._. Ada, Okla: .... Field research station for IRF quality control. 2.5

. Animalfeedlots.._.._... ... o Criteria for soil disposal of feedlot runoff____ 1.0
Development of field r hsite ... 1.0

Dissemination for technology transfer_._____ 2.0

Natural runoff___._. GRS « + I Biological treatment for sulfate waters.._______..__ 1.0

Mr. Epervan. Can you comment on the State of Delaware’s ac-
tion on June 28 in barring heavy industry from the Delaware coast ?
. Is this the direction in which we will have to go in order to deal with
the despoilation of coastline estuarine areas? .
Mr. Ruckersiauys. I think it is somewhat dangerous to generalize,
~and again, what Delaware did is the kind of activity that the admin-
.. istration’s land-use program, land-use bill, would encourage the States
‘to do. Not nécessarily that particular kind of application of the au-
thority itself, but certainly %elaware, and this is the administration’s
- theory of the bill itself, should be allowed to decide for itself whether
- they would prefer to protect a coastal zone in the interest of the citi-
. zens of that State, or to encourage industry to locate on that zone.
" And'having made that decision, that certainly would be consonant with
" . the provisions of the administration’s Land-Use-Policy Act. But as
- far as that particular activity by Deldware itself is concerned, that is-
" the kind of decision that this program would delegate to a State to
‘make. - T : '
Myr. Roserts. Mr. Buckelshaus, we would be pleased to take the state-
. ments that you plan to submit to the committee tomorrow, and that
" will take care of our problems, I hope, fora while. e
Incidentally, I think we ought to tell you. Over in the Senate they
are debating on more committees on environment, so we will have
more places for you to testify. - - - :
Mr. Ruckrrsaavs. I am certainly looking forward te that, My,
Chairman. [Laughter.] T o
_ Mr. Chairman, I have previously covered the proposals regarding -
financial assistance for construction of municipal waste treatment
works, State program grants, and ocean dumping. Today, I will dis-
cuss our proposals for water quality standards and enforcement.

STATEMENT OF HON. WILLIAM D. RUCKELSHAUS, ADMIN-
ISTRATOR, ENVIRONMENTAL PROTECTION AGENCY—Resumed

Mr. Ruckersmaus. The Federal Water Pollution Control Act, which
has been structured largely by this committee over the years, has built
increasingly upon the foundation of standards. Water quality stand-
ards provide the basis for State and local action, and a means of meas-
uring the progress of such action. They identify the remedial measures

-that must be taken by industries and municipalities. They provide the
basis for Federal enforcement action as well.

We believe those standards should be strengthened and broadened.
They should apply to all navigable waters and their tributaries,
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whether interstate or intrastate. They must be enforceable—and they
can only be enforceable if they are clear and precise and as realistic-as
~we can make them They must be subject to development in keeping
with advances.in technology, and improvement in the reliability of
the scientific data upon which they are based: As such they will pr: ovide
the basis for contlnued enhancement. These are our goals in H.R. 5966.

We would extend water quality standards to-all navigable waters
and their tributaries, intrastate as well as interstate. Under present
law, the Federal Government has authority to approve standards
‘Ldopted by the States for interstate waters within their respective

_jurisdictions, and to promu]cat,e Tederal standards for such waters
when the States fail to take appropriate action. No comparable author-
ity exists for intrastate waters; the individual States are free to act or
not to act as they see fit, and such standards as they establish are apt to
vary widely in terms of their spec1ﬁc1ty and adequacy. Qur legislative
proposal would end the variations and gaps in coverage resulting from

_the present jurisdictional patchwork, and provide the basis for a com-

prehensive national system of water quality standards.
. We would also extend water quality standards to ground waters.
Such standards are particularly important in view of the likely ten-
dency on the pait, of industries to resort to deep well disposal of highly
toxic wastes as a means of escaping the requirements of incr easmrr]y
stringent standards for surface waters.

We would provide for EPA establishment of water quality stand-
ards for the 9-mile contiguous zone, and for the high seas with respect
to wastes originating within U.S. ter ritory. These Standards would be
of assistance in implementing the ocean dumping proposal which I
discussed yesterday.

Since the passage of the Water Quality Act of 1965, the States have

. taken many different approaches in developing water quality stand-
ards. The uncertainty and confusion resulting from this diversity of
approach have often delayed the establishment of enforceable stand-
ards. Our bill would require the Administrator of EPA to provide
guidance to the States by promulgating regulations establishing speci- -
fications for water use designations, water quality criteria, and ‘effluent
limitations in advance of State action.

In setting water quality standards the States and the Federal Gov-
ernment would be required to take into account benefits which flow
from.increased use and value of water for public water supply, fish
and wildlife, water-oriented recreation, agriculture, industry, and
other purposes. The cost of moving to hlgher water use designations
can be substantial, and the berefits incident to incurring this cost must
be carefully welcrhed Our proposal provides for making such
assessments.

We cannot disregard the economic cost to municipalities, industries,
consumers, and others occasioned in meeting approved standards. We
must determine the relationship between ambient water quality goals
in a particular body of water and the effluent discharged into that ia-
ter body from various sources. The identification and description of
all important sources—not just municipal and industrial—and deter-
mination of the relationship between discharges and water quality is
necessary if we are to determine the benefits, costs, and effectiveness of

66-814—71——16
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-various abatement strategies. A clear understanding of these factors
is necessary in order to set meaningful target dates by which ambient
water goals would be achieved. While we have a great deal to learn in
‘this area, it is already quite clear that abatement costs will increase
‘more rapidly as successively greater reductions in efffuent discharges
“are achieveds., We will be giving increased attention to this area, par-
‘ticularly to determining both the cost and effectiveness of alternative
-abatement strategies. . ' .

We believe that the problems of cost can be mitigated without sacri-
fice of water quality by improving our knowledge about the relation-
-ship between reductions in discharges and improved water quality
and of the relationship between costs and benefits; by setting imple-
mentation schedules which are tight, but which are within the range of
technological feasibility ; through improved use of research, develop-
ment, and demonstration funds to arrive-at methods of meeting stand-
-ards; through tax credits allowable in the Tax Reform Act of 1969;
through the more cost effective approach we envision in funding
‘municipal waste treatment facilitles; and through more effective
‘basinwide planning for water pollution cleanup. o

We believe that Federal guidance is especially important in the
area of effluent limitations. This concept is new in the law. It would be
-difficult and needlessly duplicative for each State to gather all the
-scientific and technological information upon which effluent limitations

. -must be based. Federal leadership must be provided here so that the
-States in setting effluent limitations have a clear idea of the task, Our
-experience with the initial establishment of water quality standards
by the States without the benefit of clear guidance, resulting in pro-
-tracted delays, is the strongest possible argument for clear Federal
-direction at the outset of a new effort. : A :

In our view the importance of effluent limitations cannot be over-
-estimated. Tt is our intention that these limitations, to consist of clear -
-descriptions of effluent quantity and quality, will tell industries and
‘municipalities in unambiguous terms exactly what must be done to
~meet Federal requirements. We expect these limitations to be the prin-
-cipal basis for future enforcement actions. .

We also propose a new category of effluent limitations and prohibi-
tions which would be federally imposed with respect to elements and
.compounds which have been identified as hazardous to human health

- or welfare. Appropriate control of such substances must be immediate
and direct taking all relevant factors into consideration. ’

ENFORCEMENT

Federal enforcement efforts should take full advantage of existing
‘water quality standards and the more precise requirements we will
‘have when effluent limitations are established. These standards and
limitations will provide a solid benchmark for establishing water qual- -
ity violations, and should serve as the basis for Federal enforcement
Aactions. :

‘We should be in a position to move effectively whenever we deter-
aine a violation of standards is occurring. We propose an enforce-
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ament system that capitalizes on the administrative regulatory proce-

-dures which have matured in our legal system,

Its key elements are: :

Initial administrative determination of a violation followed by
instructions for appropriate remedy. ‘
. Issuance of an administrative compliance order and assess-
ment, of fines administratively.

Provision for administrative hearing at the option of the al-
leged violator. ,

All of this would be accomplished in a short time frame and ac-
stion would be taken by those specially equipped and knowledgeable
in this complex area. o

We would be able to advance a long way toward achieving compli-
ance at the administrative level, without any sacrifice of the equity
and fair play and full hearing required by due process. '

We would need to address the issues judicially only as a last resort;
:and then with a full hearing record which would be conclusive as to
the facts. ’ ‘

Consistent with our proposal that water quality standards be ex-
tended to all navigable waters, whether interstate or intrastate, we
propose that Federal enforcement authority be coextensive with the
standard-setting authority and not limited to ¢ases in which the pol-
lution has interstate effects. -

Of course the primary responsibility for enforcement remains with
the States. Our proposals are in no way intended to diminish that
role. But we must be able to act swiftly if the States fail to do so.

The inability to secure adequate information and data not avail-
-able from Government sources concerning pollution has inhibited
truly effective enforcement. We propose to give EPA broad authority
to obtain information and data, to subpena witnesses and records for
-administrative proceedings and to require monitoring and reporting,
all consistent with the due process requirements of law.

We would also authorize EPA to move immediately when an emer-
-gency presents an imminent and substantial danger to human health
-or welfare or to water quality by requesting the Attorney General to

~-seek temporary or permanent injunctions in Federal court.

Citizen suits with appropriate safeguards would be authorized to
-enable private groups and individuals to compel compliance with spe-
-cific requirements established under the law and to assure that the
public interest will be protected where the law provides a clear duty
-and remedy. E

I have appreciated the opportunity to apgear before you during
‘these three days of hearings. We look forward to the early enactment
of legislation which will achieve the purposes which have been stated.
“We intend to cooperate with you fully in this process. I will be pleased
‘to answer any questions you may have.

That concludes my statement, Mr. Chairman, and I would be happy
to answer any questions. :

Mr. Roserrs. Before we hear questions from the committee, Mr.
Ruckelshaus, T will enter into the record at this point your prepared
-statement. : '
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(Statement referred to follows:)

STATEMENT oF FHown, WirLraym D. RUCKELSHAUS, ADMINISTRATOR, ENVIRONMENTAL
PROTECTION AGENCY

Mr. Chairman and Members of the Committee :

It is a pleasure to be with you again for the third and last part of our presen-
tation of the Administration’s proposals for water pollution control. Previously
I liave covered the proposals regarding financial assistance for construction of
municipal waste treatinent works; state program grants; and ocean dumping.
Today I will discuss our proposals for water quality standards and enforcement.

WATER QUALITY STANDARDS

The Federal Water Pollution Control Aect, which has been striuctured largely
by this Committee over the years, has built increasingly upon the foundation of
standards. Water guality standards provide the basis for State and local action,
and a means of measuring the progress of such action. They identify the remedial
measures that must be taken by industries and municipalities, They provide
the basis for Federal enforcement action as well.

We believe those standards should be strengthened and broadened. They should
apply to all navigable waters and their tributaries, whether interstate or intra-
state, They must be enforceable—and they can only be enforceable if they are
clear and precise and as realistic as we can make them, They must be subject
to development in keeping with advances in technology, and improvement in the
reliability of the scientific data upon which they are based. As such they will
provide the basis for continued enhancement. These are our goals in FL.R. 59G0.

We would extend water quality standards to all navigable waters and their
tributaries, intrastate as well as interstate. Under present law, the Federal
Government has authority to approve standards adopted by the States for inter-
state waters within thelr respective jurisdictions, and to promulgate Federal
standards for such waters when the States fail to take appropriate nction, No
comparable anthority exists for intrastate waters; the individual States are free
to act or not to act as they see fit, and such standards as they establish are
apt to vary widely in terms of their specificity and adequacy. Our legislative
proposal would end the variations and gaps in coverage resulting from the
present jurisdictional paichwork, and provide the basis for a comprehensive
national system of water quality standards,

We would also extend water quality standards to ground waters. Such stand-
ards are particularly important in view of the likely tendency on the part of in-
dustries to resort to deep well disposal of highly toxic wastes as a means of
escaping the requirements of increasingly stringent standards for surface waters.

We would provide for EPA establishment of water quality standards for the
nine-mile contiguous zone, and for the high seas with respect to wastes originat-
ing within United States territory. These standards would be of agsistance in im-~
plementing the ocean dumping proposal which 1 discussed yesterday.

Since the passage of the Water Quality Act of 1965, the States have taken
many different approaches in developing water quality standards. The uncer-
tainty and confusion resulting from this diversity of approach have often de-
layed@ the establishment of enforceable standards, QOur bill would require
the Administrator of EPA to provide gunidance to the States by promulgating
regulations establishing specifications for water use designations, water guality
criteria, and eflluent limitations in advance of State action.

In setting Water Quality Standards the States and the Federal Government
would be required to take into aeccount benefits which flow from increased use
and value of water for public water supply, fish and wildlife, water orlented
recreation, agriculture, industry and other purposes. The cost of moving to higher
water use designations can be substantial, and the benefits incident to incurring
this cost must be carefully weighed. Our proposal provides for making such
assessments,

We cannot disregard the economic cost to municipalities, industries, con-
sumers, and others occasioned in meeting approved standards. We must deter-
mine the relationship between amblent water quality goals in a particular body
of water and the effluent discharged into that water body from various sources.
The identification and description of all important sources—not just muniecipal

95

ED_002724_00000029-00109



Case: 17-6155 Document: 31 Filed: 01/30/2018 Page: 110

229

and industrial-—and determination of the relationship between discharges and
water quality is necessary if we are to determine the benefits, costs and effec-
tiveness of various abatement strategies. A clear understanding of these factors
is necessary in order to set meaningful target dates by which ambient water
goals would be achieved. While we have a great deal to learn in this area, it is
already quite clear that abatement costs will increase more rapidly as succes-
sively greater reductions in effluent discharges are achieved. We will be giving
increased attention to this area, particularly to determining both the cost and
effectiveness of glternative abatement strategies.

We believe that the problems of cost can be mitigated without sacrifice of water
quality by improving our knowledge about the relationship between reductions in
discharges and improved water quality and of the relationship between costs and
benefits; by setting implementation schedules which are tight, but which are
within the range of technological feasibility ; through improved use of research,
development and demonstration funds to arrive at methods of meeting standards;
‘through tax credits allowable in the Tax Reform Act of 1969 ; through the more
cost effective approach we envision in funding municipal waste treatment facili-
ties; and through more effective basinwide planning for water pollution cleanup.

We believe that Federal guidance is especially important in the area of efluent
limitations. “This concept is new in the law. It would be difficult and needlessly
duplicative for each State to gather all the scientific and technological informa-
tion upon which eflluent limitations must be based. Federal leadership must be
provided here so that the States in setting efluent limitations have a clear idea
of the task. Our experience with the initial establishment of water quality
sandards by the States without the benefit of clear guidance, resulting in pro-
tracted delays is the strongest possmle argument for clear Federal direction at
the outset of a new-effort. . :

In our view the importance of effluent limitations cannot be overestimated. It
is our intention that these limitations,.to consist of clear descriptmns of effluent
guantity and quality, will tell mdustrles and municipalities in unambiguous
terms éxactly what must be done to meet Federal requirements. We expect these
limitations to be the principal basis for future enforcement actions.

We also propose a new category of effluent limitations and prohibitions which
would be Federally imposed with respect to elements and compounds which have
been identified as hazardous to human health or welfare. Appropriate control of
such substafces must be mmedlate and direct takmg ‘all relevant factors into
consxderatlon C : ‘. :

EN‘FOB.CEMENT Qe

Federal enforcement efforts should take full‘advantage of existing water qual-
ity standards and the more precise requirements we will have when effluent limi-
tations are established. These standards and limitations will provide a solid bench-
mark for establishing water quality v1olat10ns, and should serve as ‘the, basis
for Federal enforcement actions. .

We shiould be in a posmon to move et’fectx\'elv thenever we determine a wiola-
tion of standards is ‘occurring. We propose an enforcement system: that r-amtal-
izes .on the administrative- vegulatory plocedures which have matured in our
legal system. Tts key elements are:

Initial administrative determm'ltlon of a v1olat10n followed bv mstruc-
t1ons for appropriate rermedy.
‘ Issmance of an administrative comphance order’ and assessment of ﬁnes
administratively. ’
Provision for administrative hearmg at, the option of the alleged violator.
All of this would be accomplished in a ehort ‘time frame and action would be
taken by those specially equipped and knéivledgedble in this complex area.

We would be able to advance 2 long way toward achieving complionce at the
administrative level. without any sacrifice of the equity and falrplﬂv and’ full
henring réguired by diié process.

We would need to address the 1=sues judicially onlv as a'last resort; and then
with a full hearing record which would be conclusive as to the facts.

Conesistent with our proposal that water guality standards be extended to all
navigable waters, whether interstate or intrastate, we propose that Federal
enforcement authority be coextensive with the standard-setting authority and
not limited to cases in which the polluhon has mterstate effects.

»
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Of course the prlmary responsibility for enforcement remains with the States.
QOur proposals are in no way intended to diminish that role. But we must be
able to act swiftly if the States fail to do so.

The inability to secure adequate information.and data not avaxlable from Gov-
ernment sources. concerning pollution .has inhibited truly effective enforcement.
‘We propose to give EPA broad authority to obtain information and data, to sub-
poena witnesses and records for. administrative proceedings and to require mon-
itoring and reporting, all consistent with the due process requirements of law.

We would also authorize EPA to.move immediately when an emergency pre-
sents an imminent and substantial danger to human health or welfare or to water
quality by requesting the Attorney General to seek temporary or. permanent m~
junctions in Federal court.

Citizen suits with appropnate safeguards would be authorxzed to enable p11-~
vate groups and..individuals to compel compliance .with .specific requirements:
established under the law and to assure that the public interest. Wlll be protected.
where the law provides a clear.duty and remedy. )

I bave appreciated the opportunity to appear before you during :these three-
days of hearings. We look forward to the early enactment of legislation which
will achieve the purposes which have been stated. We intend to cooperate with
you fully in this procéss. I will be pleased to answer any questions you may have. . -

Mr. RoBerts. With reference to ground‘water, you state:
. We would also extend water gquality standards to ground waters.

.Wherein do we have that authority, and Where does it exist in the
present law ¢ ‘

Mr. Ruckrrsaaus. Well, we don’t hmve the authorlty under existing-
law, Mr. Chairman, and we are asking for extension of existing law
becatise of a number of problems WhJch have cropped up. One which I.
mentioned in ‘my testimony. One, the disposal of toxic wastes in deep
wells, which is sometimes a method adopted by industry, and we are
worried that these toxic substances, through the ground water table,
mlght contaminate existing water supplies. .

Mr. RoerTs. Where the State has complete control under the State
permit system on ground water, would you interfere in that situation ¥
I am speaking spemﬁcally of salt water injection wells. In water flood-
ing of low-prociucing oil properties producers use water flood or water
injection to bring the pressure back up. You have a State permit sys-
tem on every well that is drilled, whether it is 100 or 5,000 or 10,000 feet.

" Mr. Ruckersaavs. We would have no (desire, Mr. Chalrman, under
the program to interfere with the existing State program that was

“adequately protecting water quality. The only reason for the request
for Federal authority over ground waters was to assure that we have
control over the water table in such a way as to insure that our au-
thority over interstate and navigable streams cannot be circumvented,
so we can obtain water quality by maintaining a control over all the
sources of pollution, be they discharged dlrect]y into any stream or
through the ground water table.

Mr. Roerts. You further state:

We would also authorize EPA to move immediately when an emergency pre-
sents an imminent and substantial danger to human health or welfare or to -
water quality by requesting the Attorney General {o seek temporary or perma.
nent injunctions in Federal Court.

T am sure you are aware of the fact that the Congress and the EPA
are getting some_very unfavorable publicity down in Texas because
the (%rovernment had two or.three airplanes down there to be used for

spraying, and saying that EPA would not turn them loose. We have
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1,200 dead animals up to now, and if you people—well, it is just
about going to wipe out some of our quarter horse population down
there.

Are you aware of this situation ¢ ' .

Mr. Ruckrrsmaus. I am not aware of all the specifics, Mr. Chair-
man. I was not directly involved in that. The first I heard of it was
that our public affairs office got an inquiry regarding who in the
agency had ordered those planes not to be released, and then they
called me and asked me if ¥ had anything to do with it, and I said I had
never heard of it, and we checked around and found that it was a
suggestion that had been made by somebody fairly far down in the

- Agency to whoever was in charge of that particular activity in Texas,
and we were not really directly involved 1n it as an Agency at all. It
was just an individual in the Agency who had given somebody his
opinion, and they took it as an order. ' "

Mr. Roeerts. I believe the Air Force had two or three planes down
there, and they said they were held up by EPA, and immediately our
telephones started ringing, and people saying, “What are you going
to do about it?” And we had to pass the problem to EPA, so I am
sure you are going to hear a lot more about it.

Mr. Ruckrrsuaus. Well, I will look into the issue in more detail,
and give you a report.

Mr. Rorerts. Now, we are talking about citizen losses, and if they
were able to sue EPA, we would have a lot of trouble about that.

Mr. Ruckrrsaaus. They are able to sue EPA.,

Mr. Roeerts. Well, we are very glad to have you here, Mr. Ruckel-
ihaug. We appreciate the statements and your attendance before these -

earings.

Does the Congresswoman from New York have a question ¢ :

Mrs. Arzua. I have gone into this before with you, Mr. Ruckelshaus.
I am somewhat concerned about the question of setting standards,
because we have had practically no enforcement in the water pollu-
tion field.

I am not going to generalize, because I have heard a lot of talk, most
of it in the field of compliance, about how much of this enforcement has
taken place. The country is being polluted by all kinds of industrial
facilities—we have testimony that 42,000 polluters exist. We have no
suits that are pending, other than some 30 or 40 and no matter how
you put it in the testimony, I gathered this opinion from this com-
mittee and other committees on which I serve.

I feel that the whole field must be much more vigorously enforced.
I do not believe the administration bill begins to get at it. There are
not enough times when there are clear deadlines as to what standards
should be adopted. Standards have to be enforced. I think there is,
despite what you testified to the other day, as I read this bill, a tre-
mendous amount of decentralization of uniform codes nationally, and
a lot of procedure that is going to take place which is going to present
again the enforcement of the whole antipollution effort that I think
is so sadly lacking in this country. And from all the testimony I have
heard so far in this committee, I do not feel your bill is really different
in great detail from the administration’s bill. In two instances, (A)
it still rests upon a procedure whereby there are standards that are
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going to begin to be adopted on-the first level, and if they do not, the
administrator will insist on uniform standards and we know the pol-
laters, and we do not have any enforcement provisions. And you are
testifying about a bill which has a large enforcement procedure which
will be largely talk, instead of initiating the proceédings in the court.
I think it is time we took action on the enforcement question. Other-
wise, local polluters are going to be very influential in their States
with the money they have, to prevent States from going after them
in applying the standards and’ enforcing the standards against
violators. ’ o C .
I do not know if this improves the administration’s bill that you
testified on this afternoon.’ L :
"Mr. RuckeLsaaus. Well, the process of setting standards and en-
forcing them has not.worked. Nor do I -question the fact that the
reason it has not ‘worked in the past is Because it has not been ised.
We have. set some-standards and have fot beén very vigorous about

enforcing theim. .- e :

Mrs. Apzue. Thatisright... . . .- 7. .. 7 .

My, RucxkLémavs. That has'not been true of this Agency. We have
continued to enforce the standards, and we will continue. to do so.

In fact, there-is nothing wrong with 'the enforcement procedures in
this bill. If the procedures‘are not used, it is the fault of the Agéncy,
not,_the-fault of the bill. There is adequate authority there to vigor-
ously enforce standards already set, and to the extent that this Agency
has not yet to date, in your, opinion, shown a tendenty to enforce, the
standards, that is not subStantiated by thé:factfsi_ ' o

Mrs. Arzyue. Well, there was, tesfimony that,the réasop.there had;

\
2

been very fow cases recommended for litigation by the Department.of
Justice 1s because the best, way to handle it is to have a conciliating
attitude. That is fine, but-we cannot keep on conciliating with pollu-
tion. You say we should set up guidelines within 6 months for the
Government, and a year for the States. I can see that taking 2 years
or more before there are any regulations agreed to. That is what I get
out of your bill right now. On the question-of establishing guidelines,
"I see a minimum of 2 years from now, from the enactment of any bill.
I am taking your own bill ahd your own figures. . . L
* Mr. RuckeLsaaus. The fact of the matter is that almost all States
now have standards that are enforceable, and this bill will not wipe out.
all of the existing standards, nor will 1t slow up the enforcement pro- .
cedures that have already been initiated by the -Agency. What we are’
attempting to do in this bill is to make it much clearer to everybody
involved-exactly what the standards mean, and make their. enforce-
ability much greater than is now true, because if we set water use
designation and criteria as to how those designations are to be met. and
effluent’ guidelines for the States, all they have to do is set effluent
discharge standards for each industry discharging into those streams.
Weé can set those standards now. _ - ’ .

Mr. Roserrs. If the Congresswoman is finished, we would have a lot
of questions to send you before we wrap up on the bill. We have some
people from New York to testify. o '

Have you finished questioning Mr. Ruckelshaus?

Mrys. Anzuc. Yes. I have finished with Mr. Ruckelshaus.
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Mr. Grover. Before we recess, if the chairman will bear with me
for about 30 seconds, I think there is going to be something unique
in the presentation after our brief recess. We know we want to clean
up.our Nation’s water, and money gets involved, and the taxpayers
pay that money, and we have an extremely unique situation in New
York, in Suffolk County, my county, where we are undertaking a
multi-hundreds of thousands of dollars project, and it is quite an
experience for the taxpayers and for the legislators who have had the
courage to promote it. I do want to alert the committee, and I would
hope than many people that are interested 'in getting this Nation’s
waters cleaned up, will come back because in the end. the job is going
to have to be done by taxpayers’ money. This is a difficult problem.
This is a serious problem we have undertaken in our county, and
someone hds to deal with it. We must devise a new kind of formula
to take the burden. off the homeowner. It will be shown that the home-
owner in Suffolk County is going to bear a disproportionately heavy
taxpayer burden. So those are the interests of the taxpayers.

- Mr. Roeerrs. Thank you, Mr. Grover.

The Chairman will submit whatever questions we need.

Thank you very much. We'will recess until 2:15. Lo

(Whereupon, the committee recessed at 1:45 p.m., to-reconvene at
2:15 p.m., the same day.) o '

¢ 0 el
4 % AFTERNOON SESSION T
- (The committee reconvened at 2:15 p.m., Hon. Ray Roberts
presiding.) - SO Lo '
Mr. RoBerts. The committee will be in order. ‘
The Chair takes pleasiire-in presenting the gentleman from' New
“York, who will introduce our witneéss. = T e
Mr. Grover. o . e T
. Mr. Grover. Thank you, Mr. Chairman. ** o T
During this afternoon’s continued hearing, we have Hon. Sydney
-Askoff, who is chairman of the sewer committee of the Suffolk
County legislature on Long Island, accompanied by Hon. John M.
glyn'n,lcommissioner,‘Suﬁo'lk County Department of Environmental
ontrol. A A ' : S
These gentlemen have a very, very important message, Mr. Chair-
man, for all members of the committee. When it gets to putting pipes
in the ground, and putting these plants into operation, as I indicated
before the recess, it takes money. And in heavily developed suburb-
anized areas such as ours, it takes lots of money. And we do feel, those
of us in New York, that we have been blazing trails for the preserva-
tion of the waters in all our States. We do feel that this message has
in it the very guts, if I can use that expression, of the problem. And
I think if all of the members are given occasion to read this state-
ment, they should read it. I think we will have to take a long look
at our financing methods and the policy by which we finance the
State operations to clean up the Nation’s water systems.
Mr. Rorerrs, Thank you, Mr. Grover. : .
Mr. Askoff, you may proceed. Would you identify for the record
your other people? '
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the Agency™) interpretation of the Clean Water Act {

Pollutant Discharge Elimination System ("NPDES™) permit program’s applicability to releases
of pollutants from a point source to groundwater that subsequently migrate or are conveved by

groundwater to jurisdictional surface waters, For the reasons explained helow. EPA conclude
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groundwater that reach surface water. As described further below, there is a mixed record of
prior Agency statements addressing this issue and a split in the federal circuit courts regardin

the application of the NPDES permit program to releases of pollutants to groundwater that reach
turisdictional surface waters. Recent judicial decisions addressing this issue contribute to an
evolving and increasingly confusing legal landscape in which permitting and enforcing agencies.

potentially regulated parties, and the public lack clarity on when the NPDES permitting

requirement set forth in sections 301 and 402 of the CWA may be triggered by releases of

ool

pollutants to groundwater. The absence of a dedicated EPA statement on the best reading of the
CWA has generated confusion in the courts and uncertainty for EPA regional offices and states
implementing the NPDES program, regulated entities. and the public. This Interpretive
Statement is intended to advise the public on how EPA interprets the relevant provisions of the
CWA,

This Interpretive Statement conveys to EPA’s regional offices, states, and the public the
Agency’s reading of the applicability of sections 301 and 402 of the CWA to releases of
pollutants to groundwater. It contains the Agency’s most comprehensive analvsis of the CWA’s
text. structure, legislative history, and judicial decisions that has been lacking in prior Agency
statements on this issue. EPA thus herein provides clear guidance that balances the statute, case
taw. and the need for clarity on the scope of the CWA NPDES coverage, which has heen
recently expanded by judicial decision to potentially reach a new set of releases 1o groundwater
that EPA has not historically regulated in the NPDES program. This Interpretive Statement
provides important clarity to inform future permitting decisions and other actions: it neither

alters legal rights or obligations nor changes or creates law.

&

3
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In February 2018, the Agency sought public comment on whether the NPDES permit
program applies to releases of pollutants to groundwater and whether the Agency should revise
or clarify its position on this issue. See 83 Fed. Reg. 7126, 7128 (Feb. 20, 2018}, Informed by
those comments and based on a holistic analysis of the statute, its text. structure, and legislative
history. the Agency coneludes that the best, if not the only, reading of the CWA is that Congress
imtentionally chose to exclude off releases of pollutants to groundwater from the NPDES
program. ¢ven where pollutants are conveyed to jurisdictional surface waters via groundwater.
Congress purposely structured the CWA 1o give siates the responsibility 1o regulate such releases
under state authorities. And. as discussed further below, other federal statutes contain explicit
provisions that regulate the release of pollutants into groundwater to provide significant federal
authority to address groundwater pollution not provided by the NPDES permitting program. In
accordance with Congress™s intent, state and federal authorities are collectively available to
provide protection for ground and surface water quality in those instances where direct CWA
permitting authority is not applicable.

During the pendency of EPA’s review of the public comments received, two petitions for
certiorari were filed with the Supreme Court which posed the guestion of whether the CWA
applies to releases of pollutants from a point source to groundwater that migrates to surface
water, See Petition for Writ of Certiorari, Crv. of Maui v, Hawai [ Wildlife Fund. er al. ("County
of Mawi”). No. 18-260 (Aug. 27, 2018): Petition for Writ of Certiorari, Kinder Morgan Eneray
Partners, L.P.v. Upstate Forever (“Kinder Morgan™, No 18-268 (Aug. 28, 2018). Consistent
with the United States” recommendation set forth in an amicus brief filed at the Court's request,
the Supreme Court recently granted the petition for writ certiorari in Cowunty of Maui, an appeal

of the Ninth Circuit’s broad reading of the CWA. Cryn Of Mawi, No. 18-260 (8. Ct. cent granted

=}
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on Feb, 19, 2019). Issuing this statement provides necessary clarity on the Agency’s
interpretation of the statute given the mixed record of prior Ageney statements and a split in the
federal circuit courts regarding this issue,

The interpretation contained herein differs from the direct hydrological connection
theory. expressed in the United States amicus brief filed in the Ninth Circuit County of Maui
proceeding. and the theories advanced by the parties in that case. The Agency does not agree
with the respondents” and Ninth Circuit’s view that the CWA’s NPDES requirements can apply
when a poliutant released from a point source migrates to navigable waters through groundwater.
The differences between the divect hydrological connection theory and today”'s interpretation,
and EPA"s explanation for why the Agency is modifving and clarifving its interpretation, are
detailed below. While the Agency disagrees with the reasoning of the Ninth Circuit’s decision in
County of Mawi, as well as the reasoning of the Fourth Circuit in its Kinder Morgan decision, for
reasons discussed further below, it will nonetheless apply the decisions of those courts in their
respective circuits until further claritication from the Supreme Court. See Hawai'i W idlife Fund
v Oy Of Mend, 886 F 3d, 737 (9th Cir. 2018); Upstate Forever v. Kinder Morgan Energy
Partners. L.P., 887 F.3d 637, 652 (4th Cir. 2018). Thus, the Agency’s interpretation set forth
herein applies at this time only outside of the Fourth and Ninth Circuits.!

I Factual Background

"'Neither the Ninth Circuit decision nar Fourth Circuit decision prohibits application of the
Ageney’s mterpretation expressed in this action in those cireuits. See National Cable Telecomms
Axs oy Brand X Internet Servs.. 345 1.8, 967, 982 (2003) (A court's prior judicial construction
of a statute trumps an agency construction otherwise entitled to Chevron deference only if the
prior court decision holds that its construction follows from the unambiguous terms of the statute
and thus leaves no room for agency discretion.”). As explained herein, by not applying this
interpretation in the Ninth and Fourth Circuits, the Ageney is simply c;,hu{mnw o maintain the
status quo pending further clarification by the Supreme Court, after which time the Agency
intends to follow with notice and comment rulemaking,
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It 1s a fundamental principle of hydrology that many groundwaters and surface waters are
linked through the hydrologic cyele. As the Agency has previously explained, the ~“hydrolog
cyele involves the continual movement of water between the earth and the atmosphere through
evaporation and precipitation.” EPA 440/6-90-004, Citizen s Guide 1o Ground-Water Protection
(1990). Rain and snow fall to the carth. and the resuliing water runs into surface waters,

evaporates, s absorbed by plant roots, or infiltrates the ground’s surface and moves downward to
the saturated zone, “the-area in which all interconnected spaces in rocks and soil are filled with
water,” also known as groundwater. /d at {. In areas where the saturated zone occurs at the
ground’s surface, groundwater discharges into surface waters, eventually evapor ating into the
atmaosphere to form precipitation and begin the hydrologic cycle again. Id.

The nature of the connection between groundwater and surface water is highly dependent
on local climate, topography. geology and the type of groundwater formation af issue. Because
of the ofien-slow movement of groundwater, pollutants tend 1o remain concentrated in the form
of a plume. The speed and concentration at which pollutants move through groundwater depend
on the amount and type of pollwtant. its solubility and density, and the speed of the surreundin g
groundwater. The amount of a pollutant that is released into groundwater that will eventually
reach surface water also varies and is dependent on both the characteristics of the pollutant itself

as well as site-specilic factors. In addition. the travel time and distance between polluted

the surface water due to natural processes. These processes include. for exam, ple. dilution,
oxidation, biological degradation (which can render pollutants fess toxic), and the binding of
materials to soil particles such that potlutants are adsorbed by surrounding soil before reaching

surface water.
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Many commenters responding to EPA’s February 2018 Federal Register notice identified
activities that have not generally been required to obtain an NPDES permit and might be
impacted if a permit were required for a release to groundwater with a hydrologic connection 1o

jurisdictional surface waters. Activities listed by commenters included aquifer recharge, leaks
from sewage collection systems, septic system discharges, treatment systems such as constructed
wetlands, Sgﬁzills.ar‘xd accidental releases, manure management, and coal ash impoundment
seepage.

Septic systems, for example, generally operate by discharging lquid effluent into
perforated pipes buried in a leach field, chambers, or other special units designed to slowly
refease the effluent into soil. The soil accepts, treats, and disperses wastewater as it percolates
through the soil, but can in certain circumstances ultimately enter groundwater, Over 26 million
homes in the United States employ septic systems to treat and dispose of household waste, Asg
the Agency has explained. “[riecycled water from a septic system can help replenish
groundwater supplies; however., if the system is not working properly, it can contaminate nearby
waterbodies.™ See EPA. Septic Systems and Surfuce Water, hips://www.epa.gov/septic/septic-
systems-and-surface-water, But even well-functioning septic systems can contribute pollutants
such as nutrients to groundwater. In addition to household waste disposal, releases to
groundwater arc also employed as part of green infrastructure projects, including the
management of stormwater. These projects release stormwater and recyeled wastewater to the
ground to recharge depleted aquifers and prevent or reduce runoff 1o surface waters. In arid
western states experiencing fow rainfall, states and municipalities use such surface infiltration of
recyeled wastewaters not only to replenish groundwater supplies. but also to mitigate salt water

intrusion or abute fand subsidence that can occur where groundwater is overly depleted.

6
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To date. neither EPA nor states have generally required NPDES permits for these types
of activities, and in the select instances where NPDES permits have been required for discharges
from a point source that reach jurisdictional surface waters via groundwater, they have been
based on ste-gpecific factors.

11 R The Clean Water Act

The objective of the CWA is “to restore and maintain the chemical, physical. and

biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). In order to meet that
objective, Congress declared two national goals: (1) “that the discharge of pollutants into the
navigable waters be eliminated by 1983;" and (2) “that wherever attainable, an interim goal of
water quality which provides for the protection and propagation of fish, shellfish, and wildlife
and provides for recreation in and on the water be achieved by July 1. 1983 ... " Id
§ I251@)13-(2). The CWA approaches restoration and protection of the Nation’s waters as a
partnership between states and the federal government, assigning certain functions to each in
striking the balance of the statute’s overall regulatory scheme. Congress expressly recognized
the role that states would continue to exercise in preventing, reducing, and eliminating pollution:
"It is the policy of Congress 1o recognize, preserve, and protect the primary responsibilities and
rights of States to prevent, reduce, and climinate poliution, to plan the development and use
(including restoration. reservation. and enhancement) of land and water resources|. "
§ 1251(b). As the Supreme Court has explained, the statute “anlicipates a partnership between
the States and the Federal Government,” toward a shared objective of restoring and maintaining
the mtegrity of the Nation’s waters. Arkansas v. Oklahoma, 503 ULS. 91. 101 (1992).

To accomplish the Act’s broad national objective, Congress established respective roles

for the federal government and for states. As one means of accomplishing the Act’s objective,
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Congress probibited any “discharge of any polimtant™ to “navigable waters” or {o the “configuous
zone or the ocean” unless it is authorized by the statute, gencrally by a NPDES permit. 33
US.CL§ 1311y ("Except as in compliance with this section and sections 1312, 1316. 1317,
1328, 1342, and 1344 of this title. the discharge of any poliutant by any person shall be
unfawtul.”). The Act defines navigable waters as “the waters of the United States, including the
territorial seas.” [ § 1362(7). EPA’s regulations have never defined “waters of the United
States” o include groundwater.

The statute defines “discharge of a pollutant” as “any addition of any pollutant to
navigable waters from any point source™ or “any addition of any pollutant to the waters of the
contiguous zone or the ocean from any point source other than a vessel or other floating crafi.”
SIUES.CL§ 1362(12) A point source is defined as “any discernible, confined, and discrete
conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure. container, rolling stock, concentrated animal feeding operation, or vessel or other
floating eraft. from which pollutants are or may be discharged.”™ Id § 1362(14).

Where there is a discharge of a pollutant from a point source to a water of the United
States. termed herein a jurisdictional surface water, NPDES permits generally require permitiees
to meet numeric or narrative effluent limitations. 4 88 1311 (), 1342(a). Effluent limitations
are defined as “any restriction established by a State or the Administrator on guantities, rates,
and concentrations of chemical. physical, biological. and other constituents which are discharged
from point sources into navigable waters, the waters of the conti guous zone, or the ocean.,
including schedules of compliance.™ 14 § 1362(11).

Courts have observed that nonpoeint source pollution—the broad category of other forms

of water pollution that do not fall within the point source definition and not defined under the
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Act--can be understood as “all water quality problems not subject to Section 402.7 the portion of
the statute requiring NPDES permits. Nar ! Wildlife Fed 'n v, Gorsuch, 693 F.2d 156, 166 (D.C.
Cir 19823, In addition to the NPDES permitting program, as another means of accomplishing
the Act’s objective, Congress reserved to states their exclusive rele in regulating nonpoint source
pollution. Am. Farm Bureau Fed'nv. EPA. 792 F.3d 281, 289 (3rd Cir, 2015) (“States in turn
regutate nonpoint sources, There 5 significant input and oversight from the FPA. but it does not
regulate nonpoint sources directly.™): see also Or. Natural Desert Ass nv. US. Forest Serv., 550
F3d 778,780 (9th Cir, 2008) ("The CWA’s disparate treatment of discharges from point sources
and nonpeint sources is an ovganizational paradigm of the Act.™).

While the point and nonpoint source distinetion is the quintessential inquiry related to the
discharge of pollutants to surface waters, as explained further below, this inquiry is not relevant
as applied to groundwater. Rather, the text, structure, and legislative history of the CWA
demonstrate Congress’s intent to leave the regulation of groundwater wholly to the states under
the Act. See, e.g. Fillage of Oconomowoe Lake v. Dayton Hudson Corporation, 24 F 3d 962,
965 (Yth Cir. 1994) ([ T]he Clean Water Act does not attempt 1o assert national power to the
fullest . ... Congress elected to leave [regulation of groundwaters] to state lawl. 1™ Tern. Clean
Water Network v. TFA, 903 F.3d 436, 439 (6th Cir. 2018) (*[ TThe CWA is restricted to
regulation of pallutants discharged into navigable waters . . . leaving the states to regulate

pollution of non-navigable waters™ such as groundwater.).

i EPA’s Interpretation of the Clean Water Act National Pollutant Discharge
Elimination System Program’s Applicability to Releases of Pollutants to

Groundwater that May Reach Jurisdictional Surface Waters

o
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The CWAs defimition of the “discharge of [a] pollutant,” 33 U.8.C. § 1311(a). includes
“any addition of any pollutant to navigable waters from any point source,” 33 U.8.C.
§ 1362012} A}, Because groundwater is not & "navigable water] ™ see 33 ULS.C. 8 1362(7). the
CWA does not regulate discharges to groundwater as such. But the question of whether a
“discharge™ within the statute’s meaning has eccurred when a pollutant is released from a point
source, travels through groundwater. and ultimately migrates to navigable waters has generated
confusion and uncertainty

Commenters to EPA’s February 2018 Federal Register notice rely primarily on one of
two interpretive possibilities for addressing this question. One approach is reflected in the court
of appeals” decisions in County of Mawi and Kinder Morgan. In those cases. the courts
interpreted Section 1362(12)(A) as applying to discharges from a point source to navigable
waters where the pollutant has travelled to the navigable water over or through another medium,.
On this view, to qualify as a discharge “to navigable waters,” a discharge via groundwater must.
in the Ninth Circuit, be “fairly traceable™ back to the point source and more than de minimis. Cry,
aof Maui, 886 F.3d at 746 n.2. and in the Fourth Circuit, “must be sufficiently connected to
navigable waters.” Kinder Morgan, 887 F.3d at 651, Those courts and commentators who have
endorsed these variations on a similar approach have differed in describi ng the tvpe of

connection that qualifies under the CWA, but they generally agree that a “discharge of a

* This Interpretative Statement addresses the applicability of the CWA NPDES permitting
requirements to the release of pollutants from a point source (o groundwater that reach
jurisdictional surface waters through hydrologically connected wroundwater. It describes the
movement of pollutants to and through groundwater as having been released from a point source,
When the term “discharge™ is used herein to reference pollutants being added to a surface water
by or through groundwater, this does not connote or imply that a “discharge of a pollutant™ or
“discharge™ has occurred under the CWAL See 33 US.C. §§ 1362(12) (“discharge of a
poltutant™), 1362(16) (“discharge™).

10
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pollutant”™ may oceur when a pollutant has been added to a navigable water via groundwater with
some connection o the navigable water,

A second interpretive approach is reflected in the Sixth Cireuit’s decision in Kenteky
Warervays Allianee v, Kentucky Urilities Co., 905 F.3d 923 (6th Cir. 2018). In that case, the
court read the relevant statutory language as applving only where pollution has been added
directly 1o navigable waters “by virtue of a point-source convevance,” rather than through some
other mechanism (such as groundwater). Jd at 934, Under this interpretation, sometimes
described as the “terminal point spuree”™ theory, any intermediary between the point source and
the navigable water means that a pollutant has not been discharged “to [the] navigable waier| ]
from {the| point source.”

EPA’s interpretation differs from these two theories. The Agency’s view is that the best,
i not the only, reading of the statute is that all releases to groundwater are excluded from the
scope of the NPDES program. even where pollutants are conveyed to jurisdictional surface
waters via groundwater. This interpretation is appropriately tailored to releases to groundwater,
On this view, because the CWA clearly evinces a purpose not to regulate groundwater, and
because groundwater is extensively regulated under other statutory regimes. discussed further
below in section VLB, any circumstance in which a pollutant is released from a point source o
groundwater is categorically excluded from the CWA’s coverage. The interposition of
groundwater between a point source and the navigable water thus may be said to break the causal
chain between the two, or alternatively may be described as an intervening cause. Today's
interpretation pertains fo releases o groundwater and thus leaves in place the Agency's case-by-
case approach to determining whether pollutant releases w jurisdictional surface waters that do

not travel through groundwater require an NPDES permit. Whether a permit is required for such
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a velease 1s necessarily a fact-specific inguiry, informed by the point source definition and an
analysis of intervening factors.

In the Agency’s view, the text, structure, and legistative history of the CWA, as well as
the betier-reasoned judicial decisions, support the legal conclusion that Congress intended to
exclude all releases of pollutants o groundwater from NPDES program coverage, regardless of a
hydrologic connection or conveyance to jurisdictional surface water. When atiempting to
interpret a statute, a court or agency cannot look to one single word or phrase. but instead must
look to the text as a whole. See Star Athietica, LLC v Farsity Brands, Tnc., 137 8. Ct. 1002,
Y010 2017): Dofe v. United Steehvorkers of Am., 494 11.8. 26, 35 (1990) (*[ We are not guided
by a single sentence or member of a sentence, but look to the provisions of the whole law, and to
its object and policy.”). While no single provision of the CWA expressly addresses whether
pollutants discharged from a point source that reach jurisdictional surface waters through
groundwater are subject to NPDES permitting requirements, when analyzing the statute in a
holistic fashion, Congress’s intent becomes evident: Congress did not intend for the NPDES
program to address any pollutant discharges to groundwater, even where groundwater may be
hydrologically connected to surface waters. Relevant legislative debate confirms that Congress
fully understood the hydrologic connections that exist between groundwater and surface water,
yet chose this jurisdictional line to sirike the balance hetween state and federal responsibility for
protection of the Nation's waters.

Congress was explicit where it intended the Act 1o apply to groundwater. It included
references 1o groundwater in provisions aimed at providing information, guidance, and funding
to states, to enable them to regulate pollutant discharges to groundwater. Explicit reference to

groundwater, by contrast, is absent in the operative regulatory sections of the Act. Further,
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Congress refers o groundwaters exclusively as one unified category of waters; the Act is devoid
of any indication that Congress viewed releases of pollutants to groundwater as susceptible to
different treatment under the Act based on the presence or absence of a connection to surface
waler. The legislative history is unambiguous that Congress was aware of the potential for
refeases to groundwater to reach surface water, and nonetheless rejected proposed amendments
seeking to require NPDES permits for discharges to groundwater. As with nonpoint source
pollution, the statute’s structure and references to groundwater therein are reflective of
Congress’s intent to leave regulation of releases of poliutants to groundwater with the states,

A. The operative, enforceable provisions of the Clean Water Act that make up the
NPDES permitting program neither reference ner contemplate releases to
groundwater.,

The foundational definitional terms and provisions that establish the NPDES program
extend only to discharges of pellutants 1o navigable waters, waters of the contiguous zone, and
the ocean, ie., discharges 1o jurisdictional surfiace waters. The Act provides that a NPDES
permit may be issued “for the discharge of any pollutant.” 33 U.S.C. § 1342(a). The definition
of discharge of a poliutant refers 1o “any addition of any pollutant to ravigable waters from any
point source.” or “any addition of any pollutant to the waters of the contigrous tone or the veean
from any point source.” A § 1362(12) (emphasis added). The Act thus explicitly refers to the

addition of any pollutant to three of the four categories of waters referred to throughout the

Congress specified which sections of the Act applied to which categories of waters: groundwater,

navigable waters, contiguous zone waters, and the ocean. See. e.g, id § 1254a)3) (setting forth

provisions aimed at monitoring the quality of “the navigable waters and ground waters and the
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contiguous zone and the oceans™ i § 1314(a)(2) (requiring that the Administrator shall publish
information on the “factors necessary 1o restore and maintain the chemical, physical, and
biological integrity of all navigable waters. ground waters, waters of the contiguous zone, and
the oceans™). In other words, “when Congress wanted certain provisions of the CWA to apply to
groundwater. o stated so explicitly.” Umailla Waterquality Protective Ass ' n, v, Smith Frozen
Foods, 962 F. Supp. 1312, 1318 (D. Or. 19971

Congress also elected to leave groundwater out of the definition of “effluent limitations™
and related provisions. Efftuent limitations are defined as “any restriction established by a State
or the Administrator on quantities. rates, and concentrations of cherical, physical, biological,
and other constituents which are discharged from point sources into navigable warers, the waters
of the contiguous zone. or the ocean, including schedules of compliance.” 33 US.C. § 1362(11)
(emphasis added). Similarly, section 304(g). establishing the requirement that EPA publish
certain guidelines 1o assist states in implementing their NPDES program, provides that these
guidetines will apply to control discharges 1o every form of water excepr groundwater. See id
§ 1314g) (providing that, for the purposes of assisting states in carrying out NPDES programs,
EPA shall publish guidelines “to control and prevent the discharge into the navipable waters, the
contiguous zone, or the ocean™),

The absence of groundwater in the sections of the statute foundational to the NPDES
permitting program is meaningful: “[a] familiar principle of statutory construction . . . is that a
negative inference may be drawn from the exclusion of language from one statutory provision
that is included in other provisions of the same statute.” Hamdan v, Rumsteld, 548 118, 357, 378
{2006). Here, Congress elected not to include groundwater in the definition of “discharge of a

pollutant”™--the critical definition in determining whether a NPDES permit is required—nor did
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Congress include groundwater in the definition of “effluent limitations.” a primary vehicle in
implementing the NPDES permitting requirement. See Umatitla, 962 F. Supp. at 1318
("[Tihroughout the CWA, Congress appeared to have four categories of waters in mind-—
"navigable waters,” the contiguous zone. the ocean, and ‘ground waters.” Only the first three of
these . . . are included within the definition of *discharge of a pollutant,” indicating that Congress
did nof consider discharges to groundwater 1o be discharges that would trigger the NPDES
requirement.”).

Congress’s intent to deliberately leave groundwater out of the definition of “dischar ree of
a pollutant™ is confirmed by the fegislative history of the Act. Ina hearing before the House
Public Works Committee, Representative Leslie Aspin recommended that the term “ground
water” be added 10 the operative NPDES provisions so that discharges to groundwater also
would be covered by the statute, explaining that “[s]ometimes a nav igable water and ground-
water source run into cach other, or come close to each other. so that seepage from pollated
ground-water source could pollute the navigable water|;] . . . [t]o say that the Federal

Government can regulate the ecology of one, but not the other, is silly and counterproductive.”

Water Pollution Control Legislation-1971 (Proposed Amendments to Existing Legislation):
Hearings before the H. Comm. on Pub. Works, 92nd Cong. 793 (1971} (remarks of Rep. Aspin)

{emphasis added)

Representative Aspin went on 1o propose an amendment to regulate groundwater under
the NPDES program by amending Title 1V of the statute to include explicit references to
groundwater and adding the term “ground waters” to the definition of “di ischarge of poliutant”
found in Section 302(12). He explained that these amendments were necessary given the

ikelihood that polluted groundwater would contaminate Jurisdictional surface waters:
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The amendment brings ground water into the subject of the bill, inte the
entorcement of the bill. Ground water appears in this bill in every section, in every
title except title V. It is under the title which provides EPA can study ground
water. I is under the title dealing with definitions.  But when it comes to
enforcement, title 1V, the section on permits and licenses, then ground water is
suddenly missing. That is a glaring inconsistency which has no point. If we do not
stop poltution of ground waters through seepage and other means. ground water
gets into navigable waters. and to control only the navigable water and not the
groundd water makes no sense at all.

118 Cong. Rec. 10.666 (19723, 1 Leg. Hist. 589 {remarks of Rep. Aspin} {emphasis added), The

amendments were rejected by a voie of 86 to 34, Jd at 397, The failure of o proposed

amendment “strongly militates against a judgment that Congress intended a result that it

expressly declined to enact.”™ Gulf Oil Corp. v. Capp Paying Co., 419 UK. 186, 200 (19743

The only section in the extensive NPDES permitting provisions where discharges to
groundwater are contemplated is section 402(b)( 14D, which sets forth the requirements for
EPA approval of state programs 1o assume NPDES authority. This section requires that to
approve a state-submitted NPDES program, the Administrator must determine that adequate
authority exists within the state to “control the disposal of pollutants into wells.” 33 1.8.0.
§ 1342(b} 1) The Fifth Circuil found this provision significant in rejecting EPAs prior view
that it had authority to regulate groundwater poliution resulting from deep-well disposal,
observing that “[tJhe simple requirement of § 402(b)3 1D that stare pernut programs have
adeguate authority to issue permits which control the disposal of pollutants into wells, which is

not tfleshed out elsewhere in the Act or mirrored in any of the sections setting forth the

ED_002724_00000033-00016



Administrator’s powers, is entirely consistent”™ with Congress’s intention to “stop short of
establishing federal controls over groundwater pollution,” Exxon Corp. v. Train, 554 F.2d 1310,
1324 (5th Cir, 1977,

The legislative history of 402(b) (D)) illuminates Congress’s intent in the CWA 10
require states, but not the federal government. 1o regulate deep well disposal, which is consistent
with its intent to leave regulation of off polutant discharges to groundwater to states. The Senate
Committee on Public Works report explains that, like the House, the Senate Commitiee rejected
amendments to impose federal regulation over groundwater but included the provision in section
F02(b) 1D} requiring states to maintain programs to regulate deep well disposal o erieourage
states 1o carry out such regulation. Specifically, the report explained that:

Several bills pending before the Commitiee provided authority to establish

Federally approved standards for groundwaters which permeate rock. soil. and

other subsurface tormations. Because the jurisdiction regarding groundwaters is so

complex and varied from State to State, the Committee did not adopt this

recommendation.

The Committee recognizes the essential link between ground and surface waters

and the artificial nature of any distinction.  Thus the Commitiee bill requires in

section SU2 that each State include in its program for approval under section 102

affirmative controls over the injection or placement in wells of any polluwtants thar

muy affect ground warer. This is designed o protect ground waters and eliminate

the use of deep well disposal as an uncontrolled alternative to toxic and pollution

control,

e
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The importance of groundwater in the hydrological cyele cannot be underestimated.
Although only about 21.3 percent of owr domestic, industrial[,] [and] agricultural

supply comes directly from wells, it must be remembered that rivers, streams and

lakes themselves are largely supplied with water from the ground—not surface
runotf.

5. Rep. No. 414, 92d Cong.. 1st. Sess. at 73 (1971). 2 Legislative History of the Water Pollution
Control Act Amendments of 1972, at 1491 (emphasis added): see also 118 Cong. Rec. 10667
(19723 1 Leg. Hist. 391 (remarks of Rep. Clausen) {opposing amendment to require NPDES
permits for discharges to groundwater and stating that the House committee had “recognized the
need for control of disposal of pollutants into wells in order to protect our ground waters.
Theretore, in section 402(b){ 1 D) we provided that the Administrator shall approve a Slate
program unless he determines that authority does not exist to control the disposal of pollutants
into wells,™.

The legislative history makes evident that Congress declined to extend coverage of the
NPDES program 1o discharges to groundwater and did so with the understanding that releases of
pollutants to groundwater often reached jurisdictional surface water and could affect its quality.
For example. ata 1971 hearing before the Senate Public Works Committee, then FPA
Administrator William Ruckelshaus requested that EPA be granted authority to regulate
groundwater quality, explaining the basis for that request as follows:

The only reason for the request for Federal authority over ground waters was to

assure that we have control over the water table in such a way as to insure that our

authority over interstate and navigable streams cannot be circumvented, so we can
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obtain water quality by maintaining a control over all the sources of pollution, be

they discharged directly into any stream or through the ground water table.

Hearings before the H. Comm. on Pub. W orks, 92nd Cong. 230 (1971 (statement of Hon,
William Ruckelshaus, Administrator, EPA) (emphasis added). This statement, before the same
Senate Committee that rejected amendments to extend the scope of the NPDES program at the
time of the passage of the Act, supports the conclusion that Congress was aware that
contaminated groundwater could reach jurisdictional surface waters and nonetheless chose to
feave releases 1o groundwater to state regulation in the CWA paradigm. As the Fifth Cireuit
observed in analyzing this legislative history, throughout the ensuing debate “there is not the
slightest hint that any Member thought the bill would grant the Administrator any power to
regulate deep-well disposal or any other Jorm of groundwater pollution. Instead. all the evidence
points to precisely the opposite understanding.” Exxon, 554 F.2d at 1329; see also Kelley on
behalf of Michigan v. United States, 618 F. Supp. 1103, 1107 (W.D). Mich. 1983)
(acknowledging the “unmistakably clear legislative history . . . demonstratfing] that Congress did
not intend the Clean Water Act to extend federal regulatory and enforcement authority over
groundwater contamination™),

B. Explicit references to groundwater are found in sections of the Act that serve to
provide information, guidance, assistance, or funding to states in regulating
groundwater, and in sections of the Act addressing state programs to control
nonpoint source pollution,

The Act’s provisions explicitly addressing groundwater can be placed into two groups.

Analysis of these two groups of statutory veferences reinforces Congress’s intent to leave
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regulation of groundwater—no matter how hydrologically connected to surface water—1o the
states. First, the Act contains forward-looking sections aimed at gathering information that could

gislation and current state efforts to regulate discharges to groundwater.

o

inform subsequent le
Indeed. “a clear patiern of congressional intent with respect to groundwaters emerges upon close
examination of those sections of the Act that deal with the subject. That pattern is one of
information gathering and encouragement of state efforts to control groundwater poltution—but
not of direct federal control over groundwater pollution.” See Exyon, 554 F2d at 1322, Second.
the Act contains sections addressing state programs to manage nonpoint source pollution,
evidencing Congress's intent to retain states’ lead role with respect to both nonpoint source and
groundwater pollution. The provisions described below are reflective of Congress’s intent that
states retain responsibility for addressing groundwater pollution, and that the federal
government’s role weould be to provide resources, both in the form of information, funding or
other support, for states to take on this issue. These resources and incentives for state programs,
like the NPDES program. are an important component of the CWA., but one in which states
retain regulatory decision-making and authority and elect to what extent they chose to utilize
federal support.,

Groundwater is first mentioned in the statute in Tite 1. setting forth “Research and
Related Programs.”™ This Title contains several provisions directing EPA 1o address groundwater

pollution through information gathering and coordination with slaies, as opposed 1o through

hinding regulatory requirements found elsewhere in the Act. See. egn A3 LR §5 1252, 1234,

L

During the debate on the amendment to regulate dischurges to groundwater through the NPDES
program. Representative Donald H. Clausen, a member of the House Commitiee on Public

Works and sponsor of the House bill, noted in explaining his opposition to the amendment that

20
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“it was determyined by the committee that there was not sufficient information on ground waters
to justiy the types of controls that are required for navigable waters.”™ 118 Cong. Rec. 10667
{19723, 1 Leg. Hist. 591 (remarks of Rep. Clausen). He explained that the Commitiee
recognized the need for additional information and rescarch “both in determining the effect of
underground disposal of pollutants and the migration of such pollutions.” Jd Thus, the
Commitee drafted “broad research™ powers for EPA under Title | of the statute, and, based on
that research, in the future, “Congress might have a basis for determining the need and
appropriately extending the controls of FLR. 11896 as they apply to navigable waters to ground
waters if needed.” ld

Congress also included non-regulatory pravisions focused on the protection of
groundwater in Title H of the Act. in which Congress authorized EPA to make grants to states for
the construction of publicly owned treatment works (POTWs). Of relevance here, Congress
included a provision in section 202 authorizing increased funding for construction of POTWs if
states provide a certificate itm;iicming that the quantily of available groundwater will be
“insufficient. inadequate. or unsuitable for public use. inchuding the ecological preservation and
recreational use of surface water bodies,” unless effluents from POTWs, after adequate
treatment, are returned (o the groundwater, 33 ULS.C. § 1282(b)(2). This is an example of
“Congress employling] the power of the federal purse to encourage protection by the states of
underground waters.” Exxon. 554 F.2d at 1323, Notably. this provision also links the quantity
of available groundwater to “ecological preservation and recreational use of surface water
bodies.” 33 US.CL § 1282(b)2), indicating Congress’s decision to explicitly acknowled ge and
account for the connection between groundwater and jurisdictional surface waters when it chose

o dao so.
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Title T of the CWA, “Standards and Enforcement.” alse contains several Provisions
related 1o groundwater, each of which set forth non-regulatory information gathering
requirements and provisions for guidance or funding to states. Section 304(a)(1) of the statute
requires that the Administrator develop and publish water quality criteria, on, in pertinent part,
the kind and extent of identifiable effects on health and welfare “which may be expected from
the presence of pollutants in any body of water, including ground water,” 33 U.S.C.

§ 1314€a)(1). Section 304(a)2) requires that the Administrator develop and publish information
on the factors necessary (o restore and maintain the chemical, physical, and biological integrity
of all navigable waters and ground waters. & § 1314(a)(2). Neither Section 3ud(a) 1) nor
section 304(a)(2), however, create compliance obligations for individual dischargers. £ I Du
Pont de Nemours & Co. v, Train, 430 U8, 112, 119 n.6 (1977) ("There i3 no provision for
compliance with § 304, the guideline section.”). Rather, EPA’s role in executing Section
13140a) is to provide guidance to states. City of Albuguerque v. Browner, 865 F. Supp. 733, 738
(1. N.ML 1993} ("Section 304(a) of the Act requires EPA to develop criteria for water quality

that reflect the latest sclentific knowledge, and to provide those eriteria to the States as

guidance.”). As the Fifth Circuit observed, “the absence of other provisions in the Act . .. for
transforming this information into enforceable Himitations, strongly suggests that Congress meant
to stop short of establishing federal controls over groundwater pollution, at least for the time
being.” Fxvon, 5534 F.2d at 1323,

These provisions providing for support to states to regulate groundwater arise in the
context of general informational support to states (sections 102, 104, and 304) and funding tied

to protection of groundwater related to discharges from a specific type of facility (section 202),

33 ULS.CO8§ 1252, 1254, 1282, 1314 Significantly, Congress alse exphicitly included
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groundwalter in provisions addressing states” programs for control of nonpoint source pollution.
These provisions, including sections 208, 304(), and 319, together make up the portions of the
Act i which Congress addressed nonpoint source pollution-not through regulatory
requirements, but through support for state programs. J/d §8 1288, 1314(0), 1329
Section 208 of the statute is an example of a provision where Congress was concemed
about nonpoint source poliution impacting groundwater, which it was aware could also reach
surface water. That section requires that states submit to EPA “areawide waste freatment
management plans,” which must include a process to control the disposal of pollutants on land or
in subsurface excavation to “protect both ground and surface water quality.” Jd § 1288(a),
(MHZ}K) (emphasis added). The statute provides that areawide waste treatment management

plans shall include a process to identify mine-related sources of pollution, such as surface and

underground mine runeff, and the plans must also set forth procedures and methods to control

those sources of runoff. /o § 1288(a), ( 2XG). Thus, Congress viewed underground mine
unoft, e, seepage o groundwater that could reach jurisdictional surface waters, us best deal

with for CWA purposes through an areawide waste treatment management plan for controlling
nonpeint source pollution, rather than through the regulatory program under NPDES. See also
i, § 1314(1) (directing the Agency 1o issue guidelines for identifying and evaluating types of
nonpoint sources of pollutants, including “the disposal of pollutants in wells or in subsurface
excavations™).
Congress’s intent 1o treat releases to groundwater as analogous 1o nonpoint sources,

subject to control by states, is further evidenced by analyzing section 319 of the statute, entitled

“Nanpoint source management programs.” Section 319 was added to the statute in 1987 and

includes requirements and related funding provisions directed at states to control pollution from

-l
[
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nonpeint sources to navigable waters. fd § 1329 {codifying Water Quality Act of 1987, Pub. L.
No. 100-4, § 319, 100 Stat. 7. 32). Section 319 authorizes the Administrator to give priority in

making

grants where States have implemented or are proposing to implement programs to “carry
out ground water guality protection activities which the Administrator determines are part of a
comprehensive nonpeint source pollution control program.™ Jd § 1329¢h} 5Dy, In addition,
section 319 contains a groundwater-specific grant pravision in 319(1), “Grants for Protecting
Groundwater Quality.” for the purpose of assisting states in “carrying out groundwater quality
protection activities” that will “advance the State toward implementation of a comprehensive
nonpoint source pollution control program.”™ Jd § 1329(1)(1). Activities that could be supported
by the grants include activities “to protect the quality of groundwater and to prevent
contamination of groundwater from nonpoint sources of pollution.” /d {emphasis added). This
and the other provisions discussed in this section, aimed at equipping states with information and
funding needed 1o enact programs to protect gronndwater quality, stand in contrast to the
sections of the statute, discussed above, that set forth enforceable limitations as well as the
NPDES permitting and refated provisions and contain no explicit mention of groundwater.
IV.  Comments Regarding Prior Agency Statements

The Agency has for the first time conducted a public process, initiated by EPA’s
February 2018 Federal Register notice, regarding prior Agency statements addressing this issue,
and. in conjunction with that process, has conducted a more-substantial review of its prior
statements than previously undertaken by the Agency. As the Agency stated in that notice,
“most of these statements were collateral 1o the central focus of a rulemaking or adjudication.”
83 Fed. Reg. at 7127, In fact, most of these statements do not include any explanation for the

Agency’s previous interpretation of the Act. As described above, EPA is now clearly stating its
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position on this issue in a comprehensive manner that is consistent with the text and legislative
history of the CWA,

As commenters pointed out, there have been a range of prior statements by the Agency
that align with the legal position articulated in this Interpretive Statement. For example, ina
number of documents discussed below, the Agency has stated simply that discharges to
groundwater are not subject to the CWA, without anv qualification. The Agency has reexamined

these statements in light of what the Agency views as the more appropriate legal question at

coverage under the Act—without drawing a distinction between isolated groundwater and
groundwater with a direct hydrologic connection to jurisdictional surface waters. Viewed
through this legal lens. the statements discussed below in section (A) are highly relevant, and
supportive of the interpretation of the statute explained in this Interpretive Statement.

A selection of these prior statements identified by commenters are summarized below.
Many commenters observed that lack of consistent and comprehensive direction from EPA on
this issue has led 1o inconsistent interpretation across the country and has created uncertainty for
regulated entities and the public. Fven where the Agency stated an interpretation, the Agency
has not issued regulations or guidance focused clearly on this issue. Thus. courts have attempted
to fill this void. but have issued conflicting decisions about whether these releases are covered by
the CWA, EPA’s adoption of a precise position on this issue and thorough explanation of the
reasons why the Agency’s position is the best, if not the only, reading of the CWA will provide
certainty to EPA staft, state permitting authorities, and regulated entities as to how EPA

interprets the statute,
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A. Commenters’ Citation of Examples of Prior Agency Statements Indicating
Discharges to Groundwater are Outside the Scope of the NPDES Program

In addressing EPA’s request for comment on potential clarification of the Agency’s prior
statements. commenters pointed to certain instances in which the Ageney stated that discharges
to groundwater are not subject to the CWA, without any qualification. For example, ina 1973
EPA Office of General Counsel memorandum, FPA considered whether certain discharges o
wells are subject to the NPDES program and stated that “[ulnder § 502(12) the term “discharge
of a pollutant” is defined so as to include only discharges into navigable waters (or the
contiguous zone or the ocean). Discharges into ground waters are not included.” Memorandum

from the US. EPA Acting Deputy Gen. Counsel to the U.S. EPA Region IX Reg'l Counsel 2-3

(Dec. 13, 1973). The Agency did not include any language indicating that, at that time. it viewed

groundwaters as distinguishable based on their connection to jurisdictional surface waters,
Notably, this memorandum was issued close-in-time o the passage of the CWA amendments
ereating the NPDES program and reflects the Agency’s initial view of the statute’s text. which
has not been amended in pertinent part since that time. See afso Ground Wearer Pollution from
Subsurjace Excavations, EPA-430/9-73-012 a1 131-33 (1973) (EPA report explaining that
subsurface excavations, ¢.g., lagoons. pits, basins, ete., used 1o store or dispose of pollutants can
contaminate groundwater and that contamination can reach surface waters, without mentioning
regulation under NPDES as one of several identified methods to address this contamination).
Commenters also pointed out that, in its brief in Kelley on behalf of Michigan v. United
States. the United States argued that discharges to groundwater, per se, are excluded from the
(WA, and applied that view to discharges to groundwater with a direet hvdrologic connection to

jurisdictional surface waters. 618 F. Supp. 1103 (W.D. Mich. 1985). In that case, Michigan
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alleged that certain toxic chemicals were released into the ground at a U8, Coast Guard taclity,
that the chemicals contaminated the groundwater underlying the facility, and that the plume of
contamination muigrated and was discharged w a jurisdictional surface water. In its brief. the
United Sta rgued that “Michigan cannot make these claims under the Clean Water Act since
the Act does not regulate pollutant discharges onto soil or into underlying ground water.” 1.8,
Mem. In Supp. of Rule 12¢b) Mot. & In The Alternative for Summ. J. at 5, Ketlev on behalf of
Michigan v. United States, No. G83-630. 618 F. Supp. 1103 (W.D. Mich. 1985).

Commenters also pointed to a policy document issued during the Clinton administration
which explicitly siated that it was unclear whether the CWA regulated discharges to groundwater
with a direct hydrologic connection to jurisdictional surface water. President Clinton’s Clean
Water Initiative sought to update the CWA and stated that it was “presently unclear whether a
discharge to the ground or to ground water that rapidly moves into surface water through a
“direct hydrologic connection” between the point of discharge and the surface water is subject 1o
NPDRES regulation.™ President Clinton's Clean Water Initiative at 104, EPA 800-R-94-001
(Feb. 1994). To address this. EPA suggested that the “CWA should be amended o . . . feionfirm
and clarity that a point source discharge to ground or (o ground water that has a direct
hydrelogical connection with surface waters is subject to regulation as a NPDES point source
discharge .. ..7 fd at 105: see also EPA 100-R-93-001 at 1-27, Final Comprehensive State
Ground Water Protection Guidance (Dec. 1992) (stating that “[wlhile a number of States have
incorporated ground water discharges into their NPDES permits and pretreatment requirements,
there is no national requirement to do 3:{)"’}.

Commenters also cited to instances in permitting proceedings where EPA indicated that

NPDES permits are not required for discharges to groundwater, without also referring to the
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direct hydrologic connection theory. In a response to comments document on an NPDES
pesticide general permil, EPA explained that one commenter requested that the permit ensure
that discharges do not affect groundwater. EPA, Response to Public Comments, EP4 NPDES
Pesticide General Permit al xxii (Oct. 31, 2011). EPA responded and clariﬁvcd that “the Clean
Water Act’s NPDES program. under which EPA issued the [pesticide general permit], is for the

control of discharges to waters of the United States. Generally, discharges to groundwater are

not regulated under the NPDES program; rather, discharges to groundwater are regulated under
Safe Drinking Water Act along with any additional protections that may be incorporated in
FIFRA regulations.” Jd. IIPA did not qualify this staternent with any discussion of discharges (o
groundwater with a direct hydrologic connection to surface water. See afso EPA. Fact Sheet.
Draft General Permits for Stormwater Discharges Systems from Small M unicipal Separate
Sewer Systems in Massachusetts at 18 (Sept. 30, 2014) ("NPDES permits are applicable for
point source discharges to waters of the 11.5.; discharges to groundwater are not addressed in the
NPDES program and as such are not addressed by this permit.™),

Finally, commenters also noted that EPA has not comprehensively explained its Previous
interpretation in a key document that permit writers and regulated entities frequently look © for
guidance on the NPDES program. EPA’s NPDES Permit Writers” Manual {NPDES Manual)
describes the statutory and regulatory framework of the NPDES program and examines technical
considerations for developing NPDES permits. U.S. EPA, NPDES Permit Writers” Manual vii
(2010, While the NPDES Manual is designed as a comprehensive reference on the program for
permit writers, it only briefly mentions EPAs prior interpretation:

The CWA does not give EPA the authority to regulate ground water quality through

NPDES permits. It a discharge of pollutants to ground water reaches waters of the
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United States, however, it could be a discharge to the surface water {albeit indirectly

via a dirget hydrological connection, i.¢., the ground waiter) that needs an NPIES

perit.,
fd. at 1-7. The NPDES Manual does not elaborate on this statement or provide guidance on how
this interpretation should be implemented.

B. Commenters’ Citation of Examples of Prior Agency Statements Indicating

Bischarges to Groundwater with a Direct Hydrologic Connection to Surface
Water are Subject to NPDES Requirements

As deseribed in the February 2018 Federal Register notice soliciting public comment on
this issue. EPA has articulated its previous position that discharges to groundwater with a divect
hyvdrologic connection to jurisdictional surface waters are subject to the CWA. 83 Fed. Reg. at
7127 (“EPA has previously stated that pollutants discharged from point sources that reach
Jurisdictional surface waters via groundwater or other subsurface flow that has a direct
hydrologic connection to the jurisdictional water may be subject to CWA permitting
requirements.”). Commenters noted that the Agency has, in several public documents, including
rulemakings, permits, letters. and briefs filed on EPA’s behalf by the Department of Justice,
indicated that NPDES permits are required for discharges to groundwater that have a direct
hydrologic connection to jurisdictional surface waters. See. e.g., id. {histing Agency statements
in several rulemaking preambles); Federal Appellees’ Response Brief at 48, Greater Yellowsione
Codal. v Lewis, No. 09-35729, 628 F.3d 1143 (9th Cir. 2010} (“Groundwater is not directly
regulated by the Clean Water Act . ... Nonetheless, EPA has consistently interpreted the Act to
cover discharges into groundwater that have a direct hvdrologic connection 1o surface water.™):

Final General NPDES Permit for Concentrated Animal Feeding Operations (CAFO) in Idaho 1D-
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G-01-0000, 62 Fed. Reg. 20,178 (1997) (*[Tlhe Clean Water Act does not give FPA the
authority to regulate groundwater quality through NPDES permits. The only situation in which
groundwater may be affected by the NPDES program is when a discharge of pollutants to
surface waters can be proven to be via groundwater . . . the permit requirements . . . are intended
to protect surface waters which are contaminated via a groundwater {subsurface) connection.”);
EPA, Memorandum from Director, Office of Solid Waste to Waste Management Division
Directors (1995} (*In addition, such groundwater discharges are subject to CWA Jjurisdiction,
based on EPA’s interpretation thal discharges from point sources through groundwater where
there is a direct hydrologic connection  nearby surface waters of the United States are subject
to the prohibition against unpermitted discharges, and thus are subject to the NPDES permitling
requirements.”y: EPA, I the Matter vf Bethiehem Steel Corp, UIC Appeal Nos. 83-8 & R6-13
(1989} (EPA “declines to exercise CWA jurisdiction over injection wells ( except those that inject

into ground water with a physically and temporally direct hydrologic connection to surtace

water).”). However, each of these statements is included in preambles to rules or in permiis
where the complex jurisdictional issue of releases of pollutants to groundwater were not the
central focus. In other words, these statements were collateral to the central issues addressed in

the documents in which they are included.

Commenters highlighted one preamble-—to a proposed rule that applied to only one
category of dischargers—in which EPA diseussed its prior interpretation in some detail. Ina
proposed rule revising the NPDES permit requirements and effluent imitation guidelines for
CAFOs. EPA proposed national requiremnents for certain CAFOs 1o address potential dischar rges
to jurisdictional surface waters via groundwater that has a direct hydrologic connection to

Jurisdictional surface waters. 66 Fed. Reg. 2960 (Jan. 12, 2001). In the preamble to this
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proposed rule, EPA explained its interpretation of the Act as applying to these types of
discharges. /d. at 3015-20. Notably, EPA did not engage in a detailed analysis of the Act’s text.

structure, and legislative history in the 2001 preamble that has now led the Agency to the
position articulated in this Interpretive Statement. Moreover, EPA did not finadize these
proposed requirements for certain CAFOs and explained in the preambile to the final rule that
“the factors affecting whether such discharges are occurring . . . are so variable from site to site
that a national technology-based standard is inappropriate.” 68 Fed. Reg. 7176, 7216 (Feb. 12.
2003).°

€. Rationale for the Agency’s Rejection of Commenters® Alternative

Interpretations of the CWA

Commenters 1o EPA’s February 2018 Federal Register notice offered extensive legal
argumenis both supporting the Agency’s previous direct hydrologic connection theory, and as a
basis for rejecting that theory. Some commenters recommending the Ageney retain the direct
hydrologic connection theory cited to the purpose of the statute and the definition of “discharge
of a pollutant” as requiring that the Agency construe the statute as covering releases of pollutants
to groundwater that reach jurisdictional surface waters through a direct hvdrologic connection.
They argued that the definition of “discharge of a pollutant™ is broad, and asks only whether the
pollutant travels from a point source 1o a jurisdictional surface water: it so, a NPDES permit is
required. Commenters in favor of the Agency’s rejection of the direct hydrologic connection
theory asserted that the theory is atextual and inconsistent with the overall statutory scheme and

fegislative history of the Act. Some of these commenters offered an alternative theory of

" in reviewing this regulation. the Second Circuit did note that NPDES authorities still had the
power to impase groundwater related requirements on a case-by-case hasis. Waterkeeper
Allignee v EPA, 399 F3d 486, 514 & n. 26, 515 (2d Cir. 2005).
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Jurigdiction that limits the scope of the CWA o discharges of a pollutant frem a point source or
series of point sources that carry the pollutant directly into the water of the United States. In
ather words, they asserted that pollution must pass through an unbroken chain of point sources
for a “discharge of a polhutant™ to have oceurred, sometimes referred Lo as the “terminal point
source” theory. The Agency’s position articulated herein differs from both the direct hydrologic
connection theory and the terminal point source theory, as explained below. EPA believes its
reading of the statute-—which is based on the statute as a whole and not a single definition
viewed in isolation—is most consistent with Congress’s intent. It is also carefully ‘tailorcd to the
specific issue of releases of pollutants to groundwater which has generated confusion among
courts, states, regulated entities, and the public.

Many environmental organizations that commented on EPA’s February 2018 Federal
Register notice urged the Agency to retain the divect hydrologic connection theory articulated in
prior Agency statements. The Agency notes that it is maintaining several elements of that
position-—that groundwater is not a water of the United States and that groundwater is not a point
source. The Agency’s brief before the Ninth Circuit in the Cownry of Maui proceeding stated
that it “[did] not contend that groundwater is a point source, nor [did it] contend that
groundwater is a water of the United States regulated by the Clean Water Act.” Brief for the
United States as Amicus Curiae at 2, Che OF Mawi, No. 15-17447, 886 F.3d. 737,

EPA"s interpretation here departs from the position the Agency took in the Comnty of
Mani amicus brief on the application of the definition of “discharge of a pollutant” to releases of
pollutants into groundwater. The amicns brief] as well as the commenters urging the Agency to

retaim the direct hydrologic connection theory, failed to take info account Congress’s UHEUE

treatment of groundwater in the CWA when interpreting the definition of discharge of a
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pollutant. The Agency’s previous interpretation that @ release of a pollutant from a point source
to groundwater that is conveved to jurisdictional surface waters could be the functional
equivalent of a release to jurisdictional surface waters thus was premised on viewing releases of
polutants to groundwater through the NPDES point source paradigm rather than viewing such
releases in light of Congress’s specific approach to groundwater under the CWA.

In arguing that the direct hydrologic connection theory is consistent with the Act, the
Ageney's Cownly of Maud amicus brief, like some commenters, recognized that Congress drew a
line between regulation of discharges to groundwater and regulation of discharges to
jurisdictional surface water. EPA’s amicus brief asserted that Maud “emphaticaily is not a case
about the regulation of groundwater™ and “[instead it is about the regulation of discharges of
pollutants to waters of the United States,” Brief for the United States as Amicus Curiae at 21.
However, this approach takes insufficient account of the explicit treatment of groundwater under
the CWA. as reflected in the statute’s text, structure, and legislative history. Inthe Agency’s
view. releases to groundwater should not be distinguished based on the connection {or lack
thereol) between groundwater and jurisdictional surface waters. The text. a holistic anal ysis of
the statute, and the legislative history indicate that Congress’s intent was to categorically exclude
groundwater from coverage of the permitting provisions of the Act and to leave regulation of
groundwater to the states, irrespective of the type of groundwater formation and whether it
allows for discharge 1o jurisdictional surface waters or the directness of such a convevance., The
direct hydrologic connection theory upsets the careful balance that Congress struck between the
states and the federal government by pushing a category of poliutant discharges from the state-

regulated paracdigm 1o the point source, federally controlled, program.
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The County of Mad amicus brief, and some commenters urging that EPA retain the
direct hydrologic connection theory, also erred by improperly equating releases of pollutants 1o
groundwater with releases of pollutants from a point source to surface water that accur above
ground. The statute and its legislative history indicate that Congress intended for all discharges
to groundwater to be left to state regulation and control, ending any potential for federal
permitting obligations once the pollutant enters groundwater, regardless of any future
contribution of any modicum of pollutants to jurisdictional surface waters. Thus. the statute does
not support analogizing pollutants discharged from a point source to groundwater that migrate to
jurisdictional surface water to “discharges of pollutant|s] [that] have moved from a point source
to navigable waters over the surface of the ground or by some other means.” Brief for the United
States as Amicus Curiae at 14, Cny OF Mari, No. 15-17447, 886 F 3d. 737,

As the Act’s legislative history in particular demonstrates, Congress recognized the
complex and highly-localized nature of releases to groundwater, that additional research and
understanding of the interactions between surface and groundwater are needed, and determined
that states, rather than EPA, are best positioned to regulate such releases. Today’s interpretation
pertains to releases to groundwater and thus leaves in place the Agency's case-by-case approach
to determining whether pollutant releases to jurisdictional surface waters that do not travel
through groundwater require an NPDES permit. Whether a permit is required for such a release
is necessarily a fact-specific inquiry, informed by the point source definition and an analysis of
intervening factors. EPA and authorized states have exercised that judgment on a case-by-case

basis.” It is unnecessary to posit a categorical rule with respect to fact patterns such as those

For example. in the 2012 criminal case against Robert Armstrong and RCA Oil and Gas LLC,
the indictment states that the defendant “using a backhoe. breached the wall of the reservoir
causing the waslewater to flow into Rockecamp Run.™ United States v, Armsirong, No, 2:12-cr-
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described in {foomote 4 in this Interpretive Statement because, as explained above, the statute
categorically excludes releases to and frem groundwater from the permitting requirements of the
Act irrespective of the direciness of the hvdrological connection,”

Finally, the County of Maui amicus briel and some commenters impraperly relv on the

broad goal of the Act o justify applying the definition of “discharge of a pollutant™—which

243, ECF-1, at *4 (8.D. Ohio 2013). In the 2012 criminal case against Chamness Technolog
Ine.. Attachment A to the Plea Agreement states that a hose from a lagoon to a rotating wgiar
irrigator became unhooked and was observed “discharging dark. foamy, and odiferous liquid into
a wooded draw which flowed downward into the Palestine Creek.” United States v, Chammness
fech. Ine, No.4:1d-cr-149, ECF-8-1, at *2 (8.D. lowa 2013} Inthe 2014 criminal case against
Freedom Industries, the Stipulation of Facts in the Plea Agreement states that the chemical at
issue leaked from a tank. “breached containment, including a dike wall, ran down the riverbank
and discharged into the Elk River at two discernible. confined and discrete channels or fissures.”
United States v. Freedom Industries, Inc., No. 2:14-¢r-275, FCF-9, at *23-%24 (S.D. W.Va,
2016). EPA’s regulations for concentrated animal feeding operations (CAFOs) prohibit
dischar ges from manure storage lagoons unless the ldgucm is properly designed and the discharge
is the result of a 24-hour, 25-year storm. See 40 C.F.R. Part 412. EPA has taken action against
CAFOs With discharges that do not satisfy these requirements. See United States v. Meadowvale
Datiry, Noo 53:160-cv-4016, ECF-2, at ¥10 (N.D. fowa 2017) (Com plaint alleging that an
“inspection at Meadowvale North . . . observed manure laden process wastewater flowing from
the northern portion of [the basm_} mito i_, mnamed Tributary East™).

* The Agency recognizes that the Sixth Circuit recently adopted and apphied a rationale similar o
the terminal point source theory. In Kenmcky Waterways Allianee, the Sixth Cireuit rejected
environmental groups” argument that coal ash ponds that released pollutants into groundwater
which flowed through a karst network to a jurisdictional surface water constituted a discharge of
a pollutant under the statuwte. 903 F.3d 923 (6th Cir, 2018). The environmental groups argued
that the refeases required a NPDES permit, relving on both the direct hydrologic connection
theory, which the court rejected as contrary 1o the text and structure of the statute, and, in the
alternativ ‘e, asserting that the discharge of coal ash pollutants from the karst formation was itself
a point source discharge. On the latter claim, the court determined that neither groundwater
itselll nor groundwater flowing through a karst network, is a point source. Jd at 932-33. The
court recognized that groundwater “may indeed be a “convevance,” but concluded that
“karst. . s neither discernible, diserete, nor confined.” Jd w933, Application of the Ageney's
mterpretation of the Act described herein--that all releases from a point source to groundwater
zhai reach a jurisdictional surface water are, as a legal matter, categorically outside of the
NPDES program-—Ileads to the same result as the Sixth Circuit, but based on a different
mimnak Nothing in the Keatucky Waterwarers Afliance decision would preclude application of
the Agency’s interpretation within the Sixth Circuit.

’Jt
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exclusively addresses point source discharges to navigable, ocean, and contiguous zone waters—
to refeases of pollutants to groundwater. The brief argues that reading the statute as excluding
discharges [rom a point source to groundwater “would aliow dischargers to avoid responsibility
simply by discharging pollutants from a point source inte jurisdictional surface waters through
any means that was not direct.”™ Brief for the United States as Amicus Curiae at 20, This
position fails to give sufficient weight to the structure and fegistative history of the statute
indicating that Congress intended in the CWA 1o leave regulation of all relcases of pollutants to
groundwater o states. in pursuit of the overall objective of the statute. In addition. views gbout
the general purpose of the Act should not override Congress's evident intent not to regulate
discharges to groundwater of any kind. As the Supreme Court has explained, “the textual
fimitations upon a law’s scope are no less a part of jts ‘purpose” than its substantive
authorizations.” Rapanos v. United States, 347 1.8, 713, 752 (20063 {plurality op.}. Further,
excluding these releases from the seope of the NPDES program does not equate 1o no profection
for ground and surface waters: rather, as described further below, states will continue to exercise
their authority over these waters as will other federal programs.

Some commenters placed significance on a statement in the government's County of
Maui amicus brief that the direct hydrologic connection theory was the Agency’s “longstanding
pasition.” Brief for the United States as Amicus Curiae at 5. However, as the full suite of public
comments reveal, there have in fact been a range of prior statements by the Agency, some of
which align with this Interpretive Statement, that the Agency has now considered in its analysis
for the first time. Lack of consistent and comprehensive direction from EPA on this issue has led
to Inconsistent interpretation across the country and has created uncertainty for regulated entities.

Bven where the Agency has stated an interprefation, the Agency has not issued regudations nor
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formal guidance focused on and explaining the basis for the position. As noted above, this
interpretive Statement contains the Ageney’s most comprehensive analysis of the CWA”s text,
structure. legislative history and judicial decisions that has been lacking in prior Agency
statements on this ssue. In so doing, today’s statement establishes a finm legal foundation for
regulatory decisions by EPA and states administering CWA programs and clear guidance for the
COUtS,

Some commenters to EPA’s February 2018 Federal Register notice highlighted certain
factual scenarios, such as movement of groundwater through a sub-surface lava tube or karst
network that may resemble formations which courts have found to be point sources. See Nat'l
Groundwater Assoc. Comments at 2 (describing certain groundwater formations. such as “lava
tube openings, cave or conduit openings {including karst conduit networks), or other geologic
features™ that “function as natural pipelines capable of transporting water, effluents. and
contaminants from one peint 1o another point and behave similarly to manmade pipes conveying
fluids™). In accordance with EPA’s interpretation of the statute, because releases of pollutants
from a point source to groundwater are categorically excluded from the seope of the NPDES
program. even if those pollutants reach jurisdictional surface waters, it is immaterial whether
pollutanis subsequently travel through groundwater in a manner resembling point source
discharges. EPA’s position is that, in accordance with the best, il not the only, interpretation of
the statute, releases to groundwater are not subject to the point source analysis, fe., the CWA
Section 301(a} prohibition, because the statule does not cover such releases. Accordingly.
groundwater cannot be deemed a poini source.

Given the indications in both the text of the statute as well as the legislative history that

Congress intended to categorically leave regulation of groundwater to the states. these factual

R |
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distinctions are of no legal significance. Applying the commenters” theory that releases to
groundwater are excluded because the physical characteristics of groundwater are dissimilar to
what some courts have found to be point sources is unnecessary. The numerous provisions in the
Act hinking groundwater to nonpoint source pollution, and the absence of discussion of

groundwater in any of the regulatory sections of the CWA, provide ample support that in

pollutants to groundwater, akin to nonpoint source pollution, to the states.?
V. Case Law
Over the 46-year history of the CWA, numerous courts have grappled with the question

that EPA addresses with this interpretation. Many courts, including the Fifth, Sixth, and Seventh
Cireuit Courts of Appeals, have looked to both the language of the Act and the legislative history
and determined that the Act excludes from its regulatory requirements all pollutant discharges to
groundwater, regardless of whether that groundwater is hydrologically connected to
Jurisdictional surface waters. Other courts, including the Fourth and Ninth Circuit Courts of
Appeals, have cited the broad, protective goals of the Act, and applied in isolation the definition
of “discharge of a pollutant™ to releases of pollutants from point sources to groundwater that
ntigrate to jurisdictional surface waters. Upon this premise, these courts have then found that,

upon meeting the courts’ respective tests for assessing the connectedness between the

* While not the conclusion reached herein, some courts have resolved these issues by deeming
releases of pollutants that have seeped into groundwater and subsequently reached surface waters
to be nonpoint source potlution. See Sierra Club v. EI Paso Gold Mines, Inc., 421 F.3d 1133,
141 n. 4 (10th Cir. ’*U(}ﬂ}{ “Groundwater seepage that travels through fractured rock would be
nonpoint source pollution which is not subject 1o NPDES s permitting. Y, Penn Environment v
PPG Indus.. Inc., 964 F. Supp. 2d 429, 435-36 (W.D. Pa. 2013) (*[A] discharge mcwrrmw
through the migration of groundwater and soil runoff . . . represents ‘nonpoint source

poliution.”}.
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groundwater and jurisdictional surface waters, such releases are subject to NPDES requirements.
The Agency believes that these interpretations departed from the text and history of the CWA,
and finds the decisions of the Fifth and Seventh Circuit more persuasive and true 1o Congress's
intent in enacting the statute.

The decisions of other circuits which have taken a different approach than the Fourth and
Ninth Circuit-taking a holistic view of the statute and accounting for the legislative history—
are informative. In the 1977 Exxon v. Train decision, the Fifth Circuit conducted an extensive
analysis of the text. structure, and legislative history of the statute. and held that the Act did not
give EPA authority to regulate certain releases of pollutants into groundwater, There, EPA had
asserted autherity to require NPDES permits for subsurface disposal into deep wells where an
entity already had a permit for surface discharge. 334 F.2d at 1319, The Agency did not argue
that a permit was required because disposal was an addition of a poliutant to “navigable waters,”
id. at 1318 n.17, but instead that its authority was premised on the presence of an existing
jurisdictional surface water discharge, id. at 1320, In analyzing the question of EPA’s authority
over deep well disposal, the court noted that “EPA has not argued that the wastes disposed of
inte wells here do, or might. ‘migrate” from groundwaters back into surface waters that
concededly are within its regulatory jurisdiction.” and thus, the court “express{ed] no opinion on
what the result would be if that were the state of facts.” i at 1312 1.1,

However, in holding that EPA’s assertion of authority was unsupported by the text and
legislative history of the statute, the court made two observations that are relevant to the broader
question of regulation of any discharges to groundwater. First, that the court’s construction was

true “to Congress” intention not to interfere with existing state controls over groundwater”

generally, given the complex, state-specific nature of groundwater repulation. And second, that

b

ED_002724_00000033-00039



the legislative history of the Act gives not “the slightest hint that any Member thought the bill
would grant the Administrator any power to regulate deep-well disposal or any other form of
groundwater pollution.”™ /4 at 1329 (emphasis added).

In Rice v. Harken Exploration Co., the Fifth Circuit addressed a factual scenario where
the plaintiff"s Oil Pollution Act {OPA) claim was premised on pollutant discharges to
groundwater migrating to and polluting jurisdictional surface waters. In analyzing the merits of
that claim, the court relied on Exvon o determine whether the OPA’S requirements governing
discharges 1o “navigable waters of the United States™ apply to discharges to groundwater that
reach such surface waters. There, the plainliffs alleged that groundwater under their land was
contaminated by pollutants discharged by Harken Exploration’s oil and gas operations. and that
those pollutants seeped from the groundwater into several bodies of surface water. in violation of
the QPA. Rice v. Harken Exploration Co., 250 F.3d 264, 265-66, 270 (5th Cir. 2001).

Due 10 the lack of case law construing the term “navigable waters of the United States” in
the OPA context. the court’s analysis focused on cases construing the scope of the CWA, given
the court’s view that the use of the term “navigable waters™ in both statute was analogous. Id at
267-68 (“The legislative history of the OPA and the textually identical definitions of “navigable
waters” in the OPA and the CWA strongly indicate that Congress generally intended the term
‘navigable waters” to have the same meaning in both the OPA and the CWA )L The court
recognized that “[iln Exxon, we held that the legislative history of the CWA belied any intent to
mmpose direct federal control over any phase of pollution of subsurface waters.” Jd. at 269,
However, acknowledging that Exvon addressed the specific question of CWA regulation of deep-
well disposal, the court explained that *{t}his Court has not vet decided whether discharges into

groundwater that migrate into protected surface waters are covered™ under the CWA or the OPA.
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Id at 271, Relying on its CWA analysis in Exvon, and the analogous absence of any indication
that Congress intended to regulate any type of groundwater under the OPA, the Fifth Circuit held
that "a generalized assertion that covered surface waters will eventually be affected by remote.
gradual, natural seepage from the contaminated groundwater” was cutside the scope of the OPA
in order "o respect Congress’s decision to leave the regulation of groundwater to the States.”™ /d.
at 272

n Fillage of Oconomowoc Lake v. Davion Hudson Corporation. the Seventh Cireuit
squarely addressed the issue of point source discharges that reach jurisdictional surface waters
through groundwater, and concluded that *[nleither the Clean Water Act nor the EPA’s
definition [of waters of the United States] asserts authority over ground waters, just because
these may be hyvdrologically connected with surface waters.” 24 ¥.3d at 965. In that case. a
munieipality in Wisconsin filed a CWA citizen suit claiming that a NPDES permit was required
for a waste retention pond at a Target Stores distribution center, due to potential seepage of
waste into groundwater, which could reach jurisdictional surface waters. Jd at 963, 965,

{n analyzing the facts before it, the Seventh Circuit explicitly recognized the possibility
that "water from the pond will enter the local ground waters, and thence underground aquifers
that feed lakes and streams that are part of the *waters of the United States.™ Jd at 963, The
court also recognized, however, that “the Clean Water Act does not attempt to assert national
power to the fullest,” and intentionally does not apply to all waters. /d. Based on the text of the
statute and the same compelling legislative history analvzed by the Fifth Circuil and discussed

above, the court concluded that ~[t]he omission of ground waters from regulations is not an

oversight,” as “Congress elected 1o leave the subjeet [of groundwater regulation] to state law|.]”
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fed. Thus, there was no cognizable CWA claim based on discharges to ground water that may
reach jurisdictional surface waters. [

Most recently, the Sixth Circuit concluded. in two related cases addressing pollutants
from coal ash ponds that seeped into groundwater that subsequently reached jurisdictional
surface waters, that the NPDES permitting requirements do not apply to releases to groundwater,
In Kentueky Waterwavs Alliance v. Kentucky Utilities C'o.. the Sixth Circuit held that the “ext
and statutory context of the CWA™ make clear that the statute *does not extend 1o reach this form
of pollution.”™ 903 F.3d at 933, In Tennessee Clean Water Network v. TVA, the court reversed a
district court decision adopting the direct hydrologic theory, finding that “any alleged leakages
mto the groundwater are not @ violation of the CWA.” 903 F.3d at 444, The Sixth Circuit
recognized the statute’s broad goal of protecting the Nation’s waters. but held that this goal
cannot be pursued at all costs “because the CWA preciudes federal regulation over non-
navigable-water pollution and over nonpoint-source-pollution.” Ky Waterways Alliance, 905
F3d at 937, The court explained:

Itis true that Congress sought to protect navigable waters with the CWA ... But it

also imposed several textual imitations on the means vsed to reach that poal. Had

it wished to do so, Congress could have prohibited a// unpermitted discharges of

alf pollutants to afl waters. But it did not go so far, Instead. Congress chose to

prohibit only the discharge of pollutants to “navigable waters from any point

sourge.”
Id: see also. ey, Praivie Rivers Network v. Dynegy Midwest Generarion, LEC, No. 18-CV 2148,
slip op. at 14 (C.D. 1. Nov. 14, 20183 (Applying the Seventh Circuit’s decision in Villase of

Ceonomowoe to hold that *[i}f the discharge is made into groundwater, and the pollutants
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somehow later find their way to navigable surface waters via a discrete hydrological connection,
the CWA is still not implicated, because the offending discharge was made into groundwater,
which is not subject to the CWA™Y, Cape Fear River Watch v. Duke Energy Progress, 25 F.
Supp. 3d 798, RIG (B DN.C. 2014) (“Congress did not intend for the CWA to extend federal
regulatory authority over groundwater, regardless of whether that groundwater is eventually or
somehow ‘hydrologically connected” to navigable surface waters.”); Umatilla, 962 F. Supp. at
1318 {observing that “the CWA s NPDES program should apply to groundwater to adequately
protect surface water,” but concluding that “the law as written, as intended by Congress, and as
applied in Oregon for over two decades does not regulate even hydrologicallv-connected
groundwater™ ) 26 Crown Assocs., LLC v, Greater New Haven Reg 'l Water Pollution Control
Auth., No. 3:13-cv-1439, 2017 LLS. Dist, LEXIS 106989, *24 (D, Conn. 201 7Y {noting that “if
the Clean Water Act were to apply as a routine matter to the discharge of poliution onto the
ground that ends up seeping into the ground water, then Congress’s purpose to limit the scope of
the Clean Water Act [to point source discharges) would be casily thwarted. ™)

In contrast, the circuil and district court decisions concluding that certain releases to
groundwater are subject to NPDES requirement have often left unaddressed the text. structure,
and legislative history of the Act pointing to Congress’s intent to exclude all dis scharges to
groundwater from the NPDES program. The Fourth Cireuit recently held that point source
releases to groundwater that reach jurisdictional surface waters require a NPDES program in
certain mnstances, adopting EPA’s historical divect hydrological connection approach, Kinder
Morgan, 887 F.3d at 632, In that decision. the court did noi address an v of the legislative history
discussed herein, nor did the court acknowledge or address the decisions of the Fifth or Seventh

Circult,
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Rather, in analyzing whether gasoline from a ruptured underground pipeline that
undisputedly leached from groundwater into navigable waters required a NPDES permit, the
Fourth Cireuit framed 1ts inquiry as only whether, first, the discharge was fromy a point source, id
at 649-50, and second, whether there was a direct hydrological connection between the
groundwater and jurisdictional surface water, a fact-specific determination. fd at 651, The court
cited 1o the broad purpose of the Act to restore and maintain the chemical, physical, and
biological integrity of the Nation™s waters, asserting that “the statute established a regime of zero
tolerance for unpermitied discharges of pollutants.”™ ff at 632, The court reasoned that “if the
presence of a short distance of soil and ground water were enough to defeat a claim, polluters
easily could avoid liability under the CWA by ensuring that all discharges pass through soil and

ity

ground water before reaching navigable waters.” Jd The court ultimately concluded that “an
alleged discharge of pollutants, reaching navigable waters located 1000 feet or less from the
point source by means of ground water with a direct hydrological connection to such navigable
waters, falls within the scope of the CWAL™ Jd.at 632, In reaching this holding,” however. the
court failed 1o consider Congress’s intent, evident from the text, structure, and legislative history

of the Act. to treat groundwater and nonpoint source discharges differently under the Act. by

leaving their regulation to states.”

? One judge dissented from the panel’s holding, finding that there was no Clean Water Act
violation because the discharge of pollutants from the pipe had been repaired. and that the
continued migration through groundwater was not a “discharge of a pollutant” under the Act.
Kinder Morgan, 887 F.3d at 662-63 (Floyd, J. dissenting). The dissent recognized that “ftlhis
kind of migration of pollutants through the natural movements of groundwater amounts to
nonpeint source pollution,” and that, “[wlhile there is no doubt this kind of nonpoint source
pottution affects the quality Jof] navigable waters, Congress deliberately chose not to place
nonpoint source pollution within the CWA s reach.” #d

 On September 12, 2018, in Sierva Club v, Virginia Electric Power Cor., the Fourth Circuit
applied its decision in Kinder Morgan o another fact patiern involving the addition of pollutants
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Applving a similar analysis, in its decision in Cownty of Mand, the Ninth Circuit
explained;

We assume without deciding that groundwater here is neither a poini source nor a

navigable water under the CWAL Hence, it does not affect our analysis that some

of our sister circuits have concluded that groundwater is not a navigable water. We

are not suggesting that the CWA regulates all groundwater. Rather, in fidelity to

the statute, we are reinforcing that the Act regulates point source discharges to a

navigable water. and that Hability may attach where a point source discharge is

conveved W a navigable water through groundwater.
Ciy. of Maud, 886 F.3d at 746 n.2 (citations omitted). The court also rejected the direct
hydrological connection theory espoused by the United States as amicus, as “it reads two words
into the CWA (“direct” and “hydrological’) that are not there.” Jd. atn.3. Then, despite the
court’s claim of “fidelity to the statute.” it ultimately determined, without any grounding in the
statute’s text, that point source discharges to groundwater that reach jurisdictional surface water
are subject 1o NPDES permitting requirements where they are fairly traceable back to the poim

source and more than e sunimis. Il a1 749, The court also left “for another d day the task of

determining when, if ever. the connection between a point source and a navigable water 13 too

t jurisdictional surface waters through groundwater. In that case. the court recognized the
precedent in Kinder Morgan that the addition of a pollutant into navigable waters via
groundwater can violate Section 301(a) if the plaintiff can show a direct hvdrological connection
between the ground water and navigable waters. 903 F.3d 403, 409 (4th Cir. J018Y. The court
went on to hold that a coal-fired power plant that stored coal ash on site in a landfill and in
settling ponds was not Hable under CWA Section 301{a) for discharges of arsenic that leached
from the coal ash mm groundwater and ultimately into a nearby river because the settling ponds
did not constitute “point sources™ under the CWA. Jd at 411
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tenuous to support Hability under the CWA” thus expanding the scope of the Act to cover any
refease of pollutants to groundwater that reaches a jurisdictional surface water, /d.

The Ninth Circuit stated that its decision was consistent with Rice and Village of
Ueonomowor, despite reaching the opposite conclusion about the proper scope of the Act. The
court’s basis for claiming consistency with Rice was that the Fifth Circuit, in its analvsis of the
facts in that case, “required some evidence of a link between discharges and contamination of
navigable waters.” i With respect to the Fillage of Oconomowoce decision, the Ninth Cireuit
asserted that the Seventh Clreuit “only considered allegations of a “potential [rather than an
actual] connection between ground waters and surface waters,”™ while the connection in its own
case was undisputed. Jd However, these are factual distinctions that should not affect the
ultimate cutcome. While it is accurate that in both Rice and Filluge of Oconamowoc, the courts
looked to whether a connection to jurisdictional surface waters existed, this factual mguiry and
observation does not alter the courts” ultimate interpretations of the CWA and OPA. and their
recognition of the line Congress drew with respect to pollutant discharges to groundwater.

In Rice, the court observed that “{i]n light of Congress’s decision not to regulate groungd
waters under the CWA/OPA,” it was “reluctant to construe the OPA in such a way as to apply to
discharges onto land, with seepage into groundwater, that have only an indirect, remote, and
attenuated connection with an identifiable body of ‘navigable waters.”™ Rice, 250 F.3d at 272.
However, while the court's reluctance was stated in relation to the facts in that case, its ultimate
iterpretation was based on Congress’s intent: “{wle must construe the OPA in such a way as to
respect Congress™s decision to leave the regulation of groundwater to the States.” & {emphasis
added). Similarly, though the facts before the Seventh Circuil addressed onl v & potential

hydrologic connection between groundwater and jurisdictional surface water, the court’s
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determination was unequivocal: "Neither the Clean Water Act nor the EPAs definition [of
navigable waters] asserts authority over ground waters, just because these may be hydrologically
connected with surface waters,” 24 F.3d a1 965,

The tests adopted by the Ninth and Fourth Circuits and certain district courts create a
contfusing patchwork of judicial interpretations, which the Agency has concluded lack support
the text. structure, and legislative history of the Act. As the Supreme Court has explained. “an
administrative agency’s power to regulate in the public interest must always be grounded in a
valid grant of authority from Congress.” and ~*in [its] anxiety to effectuate the congressional
purpose.” an agency “must take care not to extend the seape of the statute beyond the point
where Congress indicated it would stop.” See FDA4 v, Brown & Williamson Tobacco Corp., 529
LS, 120, 161 (20003 (internal citations omitted). While the Ninth Circuit adopted a “fairly
traceable” standard, rejecting EPA’s prior “direct hydrologic connection” test, and the Fourth
Circuit imposed a 1.000 foot distance limitation, other courts have adopted other variations on
when groundwater is sufficiently connected to jurisdictional surface water to require a NPDES
permit. See. e.g., Tenn. Clean Water Network v. TVA, 273 F. Supp. 3d 775. 827 (M.D. Temn.
2017) (bolding that “[a}s long as a connection [between groundwater and surface water] 1s shown
to be real, direct, and immediate, there is no statutory, constitutional, or policy reason to require
that every twist and turn of its path be precisely traced™), rev'd 905 F.3d 436 {Gth Cir. 2018);
MeClellan Ecological Seepage Siiuation v. Weinberger, 707 F. Supp. 1182, 1196 (£.D. Cal.
1998} (discharges to groundwater are subject to CWA regulation if “the groundwater is nerally
connected 1o surface waters”™ (emphasis added)); vacated on other grownds, MeClellan

Evological Seepage Situation v, Perry, 47 F3d 325 {9th Cir. 1 993514,
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